RFFORT 



ot mi 



ATTORNEY -GENERAL 



Of Hit 



STATE OF FLORIDA 




I ;;n;i 



February 15, 1904, to January 1, 1905. 



GiPiTiL vutUliim* CO., TJliaM*****, »,.*. 



1 



ATTORNEY-GENERAL'S REPORT. 



State of Florida, 
Attorney Qeneral'a Office, 

Tallahassee. March. 1906. 
To 1 1 is Kxrplleui-y. Naputeou II. Hrownrd. 
Governor of Florida. 

Kir — Pursuant to a custom which has prevailed in this 
State for many years, ami iii obedience to the require- 
ments of the Constitution and laws. 1 herewith submit ■ 
report of ihe business transacted by tbij department, 
from the I5tli day of February, 1994 to January 1st, 
1 Willi; together with such miggestions nx to needed 
legislation, as commend themselves to me. 

t assumed tlit* duties "f tin* office of Attorney Cineral, 
tin tin* lath day of February^ l!Jt>4. It has been Bay effort 
to .discharge the duties of lliis office, also to subserve, 
when requested, tin* interests of the public throughout 
the Stiiti'. aH to sonic mutters which do not pertain to the 
duties of this department. 

The correspondence of this office for the [mst twelve 
months h.is beea very large, a great portion of it con- 
sists of communications from officials of cities, count ics 
and towns, unci in many cases, from private citizens. 
These commiinicat inns required of the Attorney General, 
n| anion* upon many different subjects, some a fleeting 
solely the private business a (fairs of the writer. This 
custom of propounding <| nest ions to the Attorney Gen- 
eral baa been practiced in I his State mi- many .vein's, 
and although the law docs not require that officer to 
furnish the opinions sought, I have, nevertheless en 
denvored to answer all letters and have given as much 
time and attention to this feature of the work as the 
clerical force of this office would permit. I have en- 
deavored to impress upon those who have thus sought 
npiiiiuiis f rn id me, that they could not be regarded us 
official, that they wen* binding upon no one and amounted 
merely to my opinion as a lawyer. 

The clerical force of this office is by no means suffici- 
ent, if the custom above referred to, continues, I wish to 
add. that, to a large extent tbe communications eome 



from county officials. Many counties have no legal ad- 
viser ami the county official of those counties have no 
one to look to lmt the Attorney General for advice, as 
to their manifold duties; to disregard their requests 
therefore, would create great dissatisfaction; to attend 
to them, adds an immense amount of work to the regular 
duties of this office. 1 haw Incorporated in this report, 
sin h of lite replies to these unofficial communications as 
1 deem to he of general Interest; they represent a very 
small pari of the. correspondence. 

KKl'ORTS FROM STATE ATTORNEYS. 
On December the 2*J, 1!)1I4, I addressed the following 

letter io the state Attorneys: 

Tallahassee, pia.. Deeemher 22nd. 1904. 
Hear Sir — During the short time I have had the honor 

of ut-i-upi in« tin* position in the Stale government which 
I now hold, the necessity for periodical reports from the 
State Attorneys to the Attorney (Jeueml has become ap- 
parent lo my mind. Three or four cases, in which writs 
of error were taken and never perfected and which have 
recently lieeu brought to my intention, seem to impera- 
tively require the enforcement of Election 91, of the Re- 
vised Stat tiles. 

Their are also other reasons why these reports should 
he made, they would furnish this office with valuable data 
concerning prosecutions in the Circuit Courts o' the (-'(■»♦ ■ 
and would show the eharaeter of service rendered by the 
State Attorneys. 

I have prepared a form upon which the reports are to 
1>e made, it is rather crude but I hope to perfect it with 
the assist an e of you gentlemen, upon whose efforts so 
much nf the administration of the criminal laws of the 
State depeni s. 

1 am sending under separate cover twelve blanks. 

Designate upon your reports the race to which the 
defendant belongs. 

I hope you will aid me in this matter and make prompt 
reports at the expiration of each quarter. Let your first 
report be made January 1st, 1966, for the quarter be- 
ginning October Irt, 1904. Yours verv trulv, 

\V. H. ELLIS, 
Attorney (ienersil. 



Ill respond thereto, with one exception, (hey have for- 
waided td this office full reports for the quarter k'^iu- 
ning October 1st, 1904. I also addressed a similar eom- 
ni imitation to the Prosecuting Attorneys of the Criminal 
Courts of Beeord in this State. 

CIVIL CASES. 

The ease of the Central Trust Company of New York. 
vs. A. C. Croom, Comptroller, which was pending on the 
15th day of February, 1904, in the United States Court 
for the Northern District of Florida, was settled in 
December. 10114. This suit was a continuation of the 
"Railroad Back Tax Case.'' 

An injunction had been issued ami served restraining 
the Comptroller from selling the lines of railroad in- 
volved, for the State an J county taxes of 1ST!!, 1SS0 ami 
1881. An answer and replication had been filed. The 
evidence was agreed upon, and at the proper time the 
cause set down for a hearing upon the merits. There- 
upon in December, the Railroad Company paid the 
amount involved and all court costs. 

The case of J. J. Kitlel vs. The Trustees of the In- 
ternal Improvement Fund has been dismissed. 

The case of the Railroad Commission against the 
Louisville and Nashville Railroad Company is si ill 
pending. 

On March 7. 101)4, suit was instituted by the Railroad 
Commissioners upon petition for writs of maadastns, 
against the. following named Bailroad Companies, to put 
into operation and effect over their lines of railroads, 
which were wholly or in part within the State, the rate 
prescribed by order of the Bailroad Commissioners, for 
the transportation of phosphate from points in the 
State of Florida, to points within I he Stale: Atlantic 
Coast Line Railroad Co., the Seaboard Air Line Railway, 
and the Jacksonville and South Western Railroad Oo. 
Demurrers were tiled to the alternative writs,, and were 
overruled. Returns were then made lo the alternative 
writs, issue joined, and the eases tried in October, 1004, 
with the result that a peremptory writ was awarded in 
ea-ch case. The Railroads have taken the cases, upon 
writs of error to the Supreme Court of the United States. 
37 So. Rep. 652-658. 
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In -luh, 1111(4. Musts Gmton, Clerk of the Circuit I'uurt 
for .Jni-ksun County, applied to the Supreme Court by 
petition fur a writ of mandamus to compel A. C. Croom, 
Comptroller, to honor a r«*<iiii«i1 ion for money with 
wli ii-li tn pay jurors and witnesses before the Grand Jury. 
The court derided that witnesses before the grand jury 
sin m Id lie paid by the State and the requisition should 
be honored. The' nuoti oa then are*! as to whether the 
Govctior should countersign the order of tiie Couip 
t roller, liefnie the State Treasurer should disburse the 
money. The Treasury- rvficed to Usluiise the money 
umit the Governor aign-tt the order. Mr. Guy ton, iheiv- 
upon applied for ;' writ of mandamus In compel the 
Tr usurer to disL: r«e ihe money for the innipt.se mm- 
tiotied. The court held that the Governor's signature 
was necessary to justify the Treasurer in disbursing the 
funds. .17 So. Rep. 3U3-31H. " 

Ql/O WARRANTO, MAX OAM IS ANO INJUNCTION. 

Authority was given by the Attorney General to the 
gentlemen whose names are mentioned in the following 
correspondence to institute proceedings in the name of 
tlie State, in Quo Warranto, Mandamus and Injunction. 
The eorrespoiidence in each case follows: 

I'emmeola, FJa., March 23, 1!)(J4. 
Hon. W. II. Kltis, 

Attorney General, 

Tallahassee. Fla. 
lK*ar Sir— We desire to obtain your permission, ns 
Attorney Geneiiil, to file a hill in equity against the City 
of 1'eilsm ola and certain officials, to restrain the digging 

fiway of rertain streets of the city. 

We were about to file a hill in lichulf of OOT client, at 
whose instance we ale now making this application to 
yon. L'pOD consideration, however, we came to the con- 
clusion that under the decisions of our Supreme Court 
we could only olilain relief hy means of a hill tiled by the 
Attorney General, am] are therefore making the applica- 
tion to yon. which we trust you will grant. 

Of course the proceedings will lie without exjieiiHe to 
the State. We are enclosing bill that we intended to tile 
as show iny the ground of our complaint and the relief 



that we exjiect to get. The rase is quite urgent, and we 
would like to hear from you at your earliest convenience. 
VVe want, if possible, to tile Hie bill next Saturday, 

You I'm very truly. 

A VERY ft AVERY. 
(1 Enclosure.) 

Tallahassee. Flu.. Sfim-li 31. l»l>4. 
Menu;-*. Avery and Avery. 
Attorneys-at-La w, 

Pensarola, Florida. 
Gentlemen — You are herein- authorized to tile a bill in 
equity in the name of the Attorney (ieueral against the 
City of Peusacola and certain officiate, to restrain the 
digging away of certain streets in said city; Provided, 
That tin* Slate of Florida slui 1 1 not 1m* liable for. nor pay 
an\ cost o- expenses in the premises, incurred either by 
the plaintiff or the defendant, and whether the jn dginent 
be for the plaintiff or for the defendant. 

Respectfully, 
\V. H. ELMS. 
Attorney General. 

Peusaroln, Florida. Oct. 2(ith, l!H)4. 
Hon. \V. H. Ellis. 

Attorney Geuenil, 

Tallahassee, Florida. 
Dear Sir — Some of our white citizen* lien* residing in 
Election District, Xo. 13, in the City of I'ensacola, desire 
me to institute Quo Warranto or some other proceeding 
to break up a colored organization who are now engaged 
in the saloon business and have Ihvoinc very jimmying 
to those residing near the said saloon, and I desire 
authority to proceed against them in the mime of the 

State &c. 

This organization was ineorponajxd a few mouth* ago 
by the Circuit Judge not for pro lit as the -Ray men Pro- 
tective Association Xo. '2" and have applied for and ob- 
tained a license to sell liquors, wines ami ln-era in said 
precinct as the "Rayinen Protective Association No. 2*' 
and an* now conducting a saloon business under said 
name, selling cigars and liquors, therefore usurping the 
privileges granted them by their charter, which should 
be revoked. 
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I enclose you a certified copy of their charter and the 
order of the judge made in the cause, also affidavit that 
business is conducted there. 

Kindly let me hear from you as Boon as convenient, and 
advise me as to what in your opinion will Is? the proper 
procedure and oblige. Von re truly, 

C. If. JONES. 
Attorney-at Law. 
Tallahassee. Fla., November a, HUM. 
Mr. <\ M. Jones, 

Attorney -a t-T.aw, 

1'ensacola, Fla. 
Kir — Yon are herein authorised to tile a petition for a 
writ of Quo Warrant n in the name of the Attorney Oeti- 
eral of the Stale of Florida, against "The J laymen Pro- 
tective Association Nit. :2." a cor|)oration located in the 
city of Fensacoln. Florida, to enquire into the authority 
of said corporation to further exercise its franchise hav- 
ing forfeited the same by misuse and abuse. 

Provided that the State of Florida shall not be liable 
for, nor pay any costs or expenses to the premises in- 
curred, cither by the plaintiff or defrudani and whether 
the judgment be for the plain I ill' or defendant. 

W; H. ELLIS. 
Attii.-ney General. 

$M»pa. Florida, July 3. lf»04. 
Hon. W. II. HI I is. 

Tallahassee. Fla. 

My l>ear Sir— Mr. M. G. < Millions, of the firm of 
Ganby & Gibbon*, with whom I am associated, together 
with Mr, T. E. Lucas, will leave for Tallahassee tomor- 
row for the purjiose of getting your assistance in apply- 
ing to the Supreme Court for a wit of man damns against 
Darwin B. Give us, Clerk of the Circuit Court of Hills- 
borough County, requiring Mr. Givcns to turn over to 
Mir. Han -I. Calvin, the d.tvernor's appointee, possession 
of tlu> office of elc-k. 

Our former clerk, Mr. Hanks, as you probably know, 
died on the 71 li of May. and Judge Wall under suction 
lHii.'t of the revised sl.ttutes appointed (livens clerk ad 
interim. Afterwards Governor .Jennings appointed 
Galviti.'who was duly commissioned as clerk for the un- 
expired term, Giveus refused to turn, over the office to 



Mr, Gulvin and in accordance with the Governor's com- 
mission, and under the principle* governing the es:e of 
the Btftte of Florida vs. Johnson, we derive to net you 
to apply to the Supreme Court for a writ of mandamus 
against Givens requiring kin to turn over p a —wt on of 
the offire to Gnlvin. 

Givens action is a clear attempt to usurp the office 
together with its emoluments, until after the term of 
office luis expired, Given* claims that if the matter 
comes up before the Circuit Court, and a decision i* 
rendered against him, he will appeal to the Supreme: 
Court and get a supersedeas which will delay the final 
hearing of the matter until J miliar v. 

In addition to this the Court will have to p"** on ih« 
order of appointment made by Judge Wall, and it would 
he better that some other court than the one who made 
it should pas* on it. It seems to me thai it would lie 
absolutely impossible to »et a stronger ease to appeal to 
the assistance of the Attorney Genera] to ^et the Supreme 
Court to exereise original jurisdiction in the matter. 

I will sincerely appreciate any assistance you may 
render us in this mutter. Willi kind regards. I remain, 

Yours verv trulv, 
F. M. KIM OX TUN. 

Tallahassee. Flu., July nth, 1904. 
Messrs. liunhy & Gihlions. 
F, M. Simon tun, 
T. E, Lucas, 

Anorneys-nt-I^iw, 

Tampa. Fin. 

Gentlemen — You are hereby authorized to institute in 

the Supreme Court of the State of Florida a proceeding 

in Mandamus in the name of the Attorney General 

against Darwin B. Givens to require the said Given* to 

surrender to Daniel J. < iulvin possession of tl fllee of 

Clerk of the Circuit Court for the County of Hills- 
borough. Stnie of Florida, together with all the books, 
papers, records, seals, files and property of every descrip- 
tion belonging or a ppertainiug to said office whieh are 
now In the possession of the said Darwin B. Givens. 
Provided that the State of Florida shall not be liable for 
nor pay, any cost or expose in the premises incurred 
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therein l».v (In* |>luiiiii|] or defendant aud whether the 
judgment U' for the jilaintiff or defendant. 

Verv respet'tfullv, 
* W. H. ELLIS, 
Attorney General. 
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CRIMINAL CASES DISPOSED OF. 



W. H. Wilson, vs. Tlit* Stale of Florida; January term, 
1904; Offense, Embezzlement; Criminal Court of Record, 
HillshoroU}>h County. I Jiw'osi » inn. Affirmed April ■". 

1904. ttt so. Rep. S80. 

Ceo. ].. Markey. vs. The State of Florida; Jniiimry 
tens, 1004; Offense, lVrjury; Circuit Court, tlcuiiilton 
CotmR. Disposition. Reversed June 4, 19*14. 37 So. Rep. 
B8. 

Oeo. Alford. vs. The State of Florida; January term, 
1904; Offense, Arson; I "riniiiinl Court of Keiotd, Ka- 
eatnbia Connty. D ispo sition, Reversed. April 5, 10114. 

36 So. Rep. 437. 

J". F. O'lieny. vs. The State of Florida ; January tern, 
111(14; Offense. Uirreny; Circuit Court. Hrevard County. 
Disposition, Reversed. April 5, 1904. 3ti So. Rep. 44U. 

Hugh Fyke, vs. The State of Florida; .January tern, 
1904; Offense. Assault with intent to murder; Criminal 
Goilrt of Reenrd. Duval Connty. Disposition. Affirmed. 
April 5. 1904. 30 So. Rep. 577. 

Fred Kwert. vs. The Stale of Florida; January term. 
1!M14; (Hie use. Murder in the first degree; Circuit Court, 
Monroe County. Deposition. Affirmed. July 21, 1004. 

37 So. Rep. 334. 

Alex Wehster, vs. The State of Florida; January term, 
11)114; Offense. .Murder in the first degree; Circuit Court, 
Hnidford Comity. Disposition, Reversed, April .">. 1004. 
80 So. Rep. 5S4. 

Julius Hi-awn. vs. The State of Florida; January term, 
1904; Offense, Perjury; Criminal Court of Record, !•>- 
cainbia Connty. Disposition, Reversed. May 3. I!ltl4. 
86 So. Rep. 705. 

Charles Gibson, vs; The State of Florida; January 
term, 1004; Otfeiife, Perjury; Criminal Court of Record, 
Escambia County. Disposition. Reversed. May 3, 11104. 
30 Set, Rep. 70(5. ' 

Jeff Whitehead, vs. The State of Florida; January 
term. 1004; Offense, Lewd and lascivious cohabitation ; 
Circuit Court, Jackson Count v. Disposition. Reversed, 
July 21. 1004. 37 So. Rep. 302. 
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Ex Parte, Sam Bush, vs. The Stftte of Florida ; January 
term, 1904; Habeas Corpus. Disposition. Affirmed. Jul? 
G, 1904. 37 So. Rep. 177. 

Walter Nichols, vs. The Slate of Florida; January 
term. 1904; Offense. Assault with intent to murder; Ctt* 
cnit Court. Jackson County. Disposition. Affirmed. July 
19. 1004. 37 So. Rep. 312. 

Hamilton Griffin, vs. The State of Florida;,. January 
term. 1904; Offense, Assault with intent to mttrder; Crim- 
inal Court of Record, Monroe County. Disposition, 
Affirmed, duty 13. 1904. 37 So. Rep. 2(19. 

James Schley, vs. The State of Florida; June term, 
1904; Offense, .Murder in the first degree; Circuit Court, 
Walton County. Disposition, Affirmed, October 13, 1904. 
37 So. Rep. 518. 

Will Williams, (alias. Rill Railey) vs. The State of 
Florida; June term 1904; Offense. Breaking and enterting 
with intent to eonimit a misdemeanor; Ci.-euit Court, 
Santa Ross) County. Disposition, Affirmed, October 13. 
1904. 37 So. Rep. 525. 

Oscar Bird. vs. The State of. Florida; June term, 1904; 
Offense. Larceny; Circuit Court. Jefferson County. Dis- 
position, Reversed. October 13, 1904. 37 So. Rep. 525. 

("has. Adktnson, vs. The State of Florida; June term. 
1904; Offense, Breaking and entering with intent to 
commit a misdemeanor; Circuit Court, Walton County. 
Disposition. Reversed. October 13, ]9fl4. 37 So. Rep. 522. 

Alexander Surreney. vs. The State of Florida; June 
term, 1904; Offense. Murder in the second degree; Cir- 
cuit Court. DeSoto County. Disposition. Affirmed, Oi-to- 
1 ber 13, HUM. 37 So. Rep. 575. 

M. W. Batman, vs. The State of Florida; June term. 
1904; Offense. Embezzlement; Criminal Court of Record, 
Volusia County. Disposition, Reversed, November 30, 
liH-4. 37 So. Rep. 576. 

Andy Harmon, vs. The State of Florida; Juue term. 
1904: Offense, Assault with intent to murder; Circuit 
Court, Washington County. Disposition, Affirmed, Or-to- 
btr 13. 1904. 37 So. Rep. 520. 

Lafayette ('lemons, vs. The State of Floidda ; June 
term. 1904; Offense. Murder in the first decree; Circuit 
Ccurt, Duval County. Disposition, Affirmed. November 
£0, 1904. 37 So. Rep. 647. 
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O. r. Smith, vs. Tin- State of Florida; Jose teriu, 1904; 
Offense, Murder in the first degree; Circuit Court, 
Madison County. Disposition. Affirmed, November 5, 
1904. 3? Fo. Rep. 573. 

Jerry M. Domain, vs. The State of Florida; June term, 
1!U)4; Offense. M a a* laughter: Circuit Court. Raker Cunty. 
Disposition, Affirmed, November 1. I9t)4. 37 So. Rep. 581. 

Emmett Washington, vs. The Slate of Florida; June 
term, 1804; Offense, Rape; Circuit Court, Washington 
County. Disposition, Affirmed, October 13th, 1JI04. 37 
So. Rep. 573. 

CRIMINAL CASES PENDING, 

W. L. Taylor, vs. The stale of Florida; January term> 
1904 ;' Offense. Assault with intent to murder; Circuit 
Court. Leon County. 

Simon Reyes, vs. The State of Florida; June term, 
1904; Offense, Murder; Circuit Court, Monroe County. 

A. J. Wooldridge, vs. The Stale of Florida; June term, 
19H-1; Ofi'ense. Forgery; Circuit Court, Jackson County. 

James E. Starke, vs. The State of Florida; June term, 
RIII4; Offense, Murder in the first degree; Circuit Court, 
Duval County. 

Luren Snelling, vs. The State of Florida; June term, 
1904; Offense. Murder in the first degree; Circuit Court, 
Jackson County. 



u 
SUGGESTIONS AS TO LEGISLATION. 



Thp Constitution requires Hip Attorney Ceneral to re- 
port to tht' legislature, at each session, such legislation 
ns tip may deem advisable. 

Section £8 Ueviscd Statutes, iwjn i res tlie Attorney 
General to make si written repnrl to 1lie Governor Aw 
days* before Hip first day of every session of the Legishv 
tre, as to tin* effect and operation of the acts of the last 
prc\ ious session, the decisions of the courts thereon re- 
ferring to previous legislation OB the subject, and to 
niiike such surest inns, as in his opinion the public in- 
terest may demand. 

I'm "sua ni to the above mentioned requfreineBti of the 

(Constitution and Statutes of (lie State. I respect fully 
submit U>e following: 

In the case of State vx rel.. (iuyton vs. ('room. Comp- 
troller, :\~ South Rep. 303, I he eourl held that the phrase 
"All criminal eases prosecuted in the name of the State," 
used in Section it. Art. Hi, Constitution iss.~). as si mended 
in !S!t4. does not embrace proceedings before the grand 
jury, consequently it does not impose upon the counties 
I he duty of paying tlie per diem stud mileage of witnesses 
lief ore grand June". That the appropriations acl of liWKl, 
made provision for the payment, by the State, of wit- 
nesses lief i in* tlie grand jury. 

The act itnjtosing License and other taxes. Chapter 
fillMi. needs some revision. The last paragraph of Sec- 
tion n. is objectionable, because of discriminations, so 
also, sire Sections H:{ and 44. Section '.Hi should be 
amended so sis to remove the apparent discrimination be- 
tween poo) and billiard tables. Section 4T* h:tx also been 
regarded as ambiguous and ha* caused some diftinilty to 
Tax Collectors. 

Chapter 5100, stets I'.MKl. providing for Annuities for 
Widows of deceased Confederate Soldiers and Sailors of 
the Stale, has had the effect of increasing very largely 
the pension roll, so thai an Increase of the pension tax 
will be necessary. The State Hoard of Pensions should 
be vested with tlie discretion of granting or rejecting a 
petition for a pension upon the evidence submitted and 
should Up authorised to prescribe foims upon which appli- 
cation* should he made and proofs sulmiitted. 
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Chapter 5119, Ads L9Q3, authorized the Governor to 
appoint n State Auditor, it defined lit s powers and duties, 
and repealed Chapters 49S4 and 4.^49. This act has l»een- 
most beneficial in its results. It operates to reduce the 
loss to county and State from carelessness and inefficiency 
in oftiee, to a nii minium. The lsiok-kfcpHig in tlie public 
ottcow is l»eing systematized and work of keening the pub- 
He account* is becoming more thorough and satisfactory. 

Chapter 315 1, Aits liKl-i. providing fur the cancellutio'i 
of void, illegal ui* imperfect Tax Sale Certificates, seems 
not to have had the desired effect. Anmng the vast num- 
her of tax certificates now held by the Clerks (if the Cir- 
cuit Courts, there are ninny void and im perfect, but as the 
land covered by those certificates does mil appeal 1 upon 
the 1ax books, the State and counties are not receiving 
ihe revenue which the tax ujsm the land would produce. 
I think therefore thai the acl should lie amended so as 
to require the clerks to examine the certificates held by 
them, to make reports showing the invalidity of the cer- 
tificates, and to forward them 1o the Comptroller as con- 
templated by the act, and to provide a reasonable com- 
pensation for such -work, to Is* jut id to the clerks. The 
compensation may be based upon ttie number of certifi- 
cates conceded by the Comptroller. State Treasurer and 
Attorney General to he invalid. 

Chapter 5195, Acts 1903, requiring water companies 
to dean tanks and flush mains, should 1>e amended by 
making it the duty of some police officer to require the 
cleansing to he done, and placing a penalty upon ihe exe- 
cutive otticer or superintendent of the company or plant, 
for failure to comply with the requirements of ihe law. 

Several of the Circuit .fudges of ihe State have sug- 
gesled the following: 

Hon. W. S. Hill lock. Judge of the Fifth Judicial Cir- 
eliit. 

(I.) Chapter 4122, Section (i, Acts 189.J, as amended 
by Chapter 4388, Acts 1S95. should l>e amended, so as to 
require the clerk in the presence of the Counly Judge, or 
Justice of the Peace, and the sheriff or a deputy, to draw 
from tin* box the names of thirty-six |iersous to serve as 
jurors, instead of thirty. That Chapter 5127, Acts of 
19U."i, amended only Section 5 of Chapter 4122, Acts of 
lN9:t. Section 5, as amended by Chapter 5127, Acts of 
1903, requires the judge to draw the names of thirty-six 
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persons to serve as jurors, but Section G, provides, that 
in cases, where for any cause the judge fails to draw 
the names of giersons to serve as jurors, the clerk shall 
draw the names of only thirty persons to serve as jurors. 
i 2.1 That Committing magistrate lie required to give 
to each witness, appearing before him in any commit- 
ment i rial, where the defendant is held to await the ac- 
tion of the grit ltd jury, a slip of paper, upon which shall 
be printed or written the date upon which the Circuit 
Court will convene. That where the witnesses are recog- 
nized to appe&r at the next term of the court the informa- 
tion furnished by the slips of paper would secure prompt 
attendance. 

(3,1 That there slum Id he suitable legislation provid- 
ing for tiling with the clerk, copies of all pleadings filed. 
This would remove a great deal of inconvenience and an- 
noyam-e to the clerks, and prevent delays, pretests and 
•excuses for opening defaults and decrees pro confesso. I 
would suggest that the act lie made applicable to all 
courts, having original Civil jurisdiction and that the 
opposite party or his counsel be also supplied with a copy 
of any motion or pleading filed." 

(4.1 Constructive service upon non residents. 
Section 1413, Revised Statutes, as amended by Chapter 
4121*. Acts of 1893, is defective in not requiring a more 
specific slntrment as to residence, or the bent known or 
believed residence of the defendant. He suggests that, 
t In- Cireo.il .Judge should designate in each county in his 
circuit M>me reputable member of the ha:* to represent 
all non residents. The Complainant's Attorney should 
finake or file ;in affidavit stating the post office address, 
or the best known post office address, and last known 
address and belief as to the present address of the de- 
fendant. The attorney appointed by the court should 
then write to the defendant, at all the post offices desig- 
nated and to exercise due diligence in notifying the de- 
fendant of the suit, for which service the attorney should 
be paid a reasonable fee. to In* paid by the complainants 
and taxed as costs in the case. 

(5.t Chapter ">122, Acts of 1WI3. should be amended, 
so that one or more Court Stenographers may be ap- 
pointed in each Judicial Circuit. In case of sickness or 
inability to attend, no provision is made for another to 
act. The amendment should provide, that when the regn- 



17 

lar official stenographer does not attend court, that the 
Judge could appoint another, whose report of the testi- 
mony should have the same effect, as that of the officii! I 
reporter. 

{6.) Section 1442. Revised Statutes, should be 
amended, so ns to reduce the coat of taking depositions 
of witnes -eg to twelve and ti half cents per 1(1(1 words. 

Hnii. R. M. (.'all, Judge of fhe Fourth Judicial circuit, 
suggests : 

(1.) That the law prescribing the niode of procedure 
for the exercise of the powers of eminent domain, be 
amended, so that an issue, as to the necessity for the 
taking, may In- made up and tried by a jury or otherwise, 
before any question as to value may be determined. It 
is Urged in twhsi I f of this amendment that the right* of 
the public would thus be protected against encroach- 
ments under condemnation proceedings. Chapter 5017 
laws of liHll. could be amended so as to secure the above 
mentioned provision. 

(2.) That provision lie made by law for the fees to be 
paid Special Masters and Ksa miners in Chancery, pro 
vlding a method, by which such fees may be collected, 
and to that end, they be given the same rights and powers 
to wit hold the papers and records in the cause until his 
fees be paid, as are now possessed by Referees under Sec- 
tion lito. Revised Statutes. 

{3.} He suggests the abolishment of the writ of Krror, 
as a writ of right in criminal cases. That the law be 
changed, so that in all criminal cases, the writ of error 
shall issne only after application to the Appellate Court, 
on an Inspection of the record in the case. 

J recommend the favorable consideration of the abo\e 
suggestions and in addition thereto, rasped iie'y submit 
tike following: 

ATTORNEYS, ADM IS-; ON TO PRA*"n<E. 

That a board of Ijegnl Examiners be appointed hv the 
Governor for each Congressional District, to which board 
of examiners shall be referred, all applications made 
within the district for admission to practice the legal 
profession in the courts of this State. The applications to 
be made by motion to the Circuit Court, through some 

2 Atty . 
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member of the bar. If the judge is satisfied that the- 
applicant is of good moral character and otherwise quali- 
fied, he shall refer the application to the board of ex- 
aminers within that Congressional District. The board 
shall examine the applicant touching his qualifications, 
in such branches of the law as the board may deem 
proper. The.v shall make report to the judge before whom 
the application is made, who shall make such order as 
the report indicates. Such fee should accompany each 
application as may he reasonable, to be used by the board 
to defray expenses of their meetings. Meetings to be 
held as often as may l>e necessary, not less than twice 
each year, at such place in the district as may be deter- 
mined by the hoard. Such provision is feasible it; '!•" 
exercise of the police power of the State. 

APPKAI,s. 

Tli:it a statute should be enacted requiring the record, 
in civil cases to be filed in Apellate Court til least ten 
dayfl lie fori' the return day of l lie writ or date to which 
the appeal is taken. 

BAXKIN'O. 

I suggest that the power now possessed by the Comp- 
troller, in the matter of the Su)»ervision and Control of 
State Banks, be increased. Clerical help should be pro 
yided and adequate provision made for the examination of 
the affairs of banking companies and Saving Batiks, as 
contemplated- by Section 21111. Revised Statutes, pro- 
vision should be made for the publication of Ihe exami- 
ner's report yearly. A limitation should be placed upon 
the active officials of a bank, borrowing too heavily of 
the funds of the bank. 

The Comptroller should be given the power of faking 
possession of a hank until a receiver ran be appointed, on 
becoming satisfied that the bank has become insol- 
wnt, etc. 
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INSURANCE. 

The Board of Insurance Commissioners, should lw 
authorized to employ a competent actuary or person well 
versed in the insurance business, to examine and pass, 
upon the reports and statement of Insurance Companies, 
who desire to transact business in this State, as to their 
financial standing and reliability. The Commissioners 
should have a wider discretion in the matter of directing 
certificates to he ?jrantcd to companies to transact busi- 
ness in this State. They should he authorized to wit 1: "Id 
a permit upon the failure of the company to comply with 
such reasonable regulations or requirements as the Com- 
missioners may prescribe. 

The expense of employing the actuary or examiner 
should be paid by the State. 

The law as it exists now is deficient. 

The vast sums of money now on deposit in the Hate 
Hanks and Savings Basks, and the lnrpe sums which arc 
every year invested by the citizens of this State in insur- 
ance, l.ifi'. Fire end Sick Benefit, seem to require some 
precautionary measures as above suggested. 

COUNTY JUDGE AND ESTATES. 

The provisions of Seel ion 11124, Kevised Statutes, ns to 
enforcing judgments, obtained in Justice of the IVuce 
Court*, slum Id be made specially to aroily to judgments 
obtained in County Judge's Courts. The probate juris- 
diction nf the County Judge should i>e revised and 
amplified. Greater power should lie given to require the 
filing of annual reports by executors and administrators. 
The expense incident to the administration of small es- 
tates should he reduced. ^Yhen the head of a family 
dies intestate in this State, leaving' children or a widow, 
the County Judge should be directed by law, to direct 
the appraiser to set aside the homestead, when the ap- 
praisement is made. 

There should be a statute of limitation, say for three 
years, against all creditors of decedent estates, whether 
an administrator has been appointed or not. 
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CITIES AND TOWNS. 

Should be required to publish, montb.lv, statements 
of receipts and disbursements. 

('OKI' OH AT IONS. 

Should be required to Supply yearly to the Comptroller, 
under oath, list of stock-holders, stock owned by each, 
gross receipts, expenses, net profits, dividend declared 
and snch other information as would secure publicity of 
its affairs. Tliis would appear beneficial to the pah-Ik 
for obvious reasons. 

COUNTY COURTS. 

In counties where County Courts are established, the 

law should provide that Justices of the Peace should have 
no jurisdiction to try criminal cases. 

CRIMINAL PROCEDURE. 

A form of indictment in certain felonies might be pre- 
scribed. The conntiou law forms arc unnecessarily prolix 
and complex. The material allegations i-ould be alleged 
in simple language, divested of unnecessary repetitions 
and made perfectly intelligible to any one, the defendant 
being made fully cognizant of the nature and cause of tic* 
accusation against him. Provision con Id be made for 
serving a copy of the indictment upon the defendant or his 
counsel. 

Committing magistrates should be required by statute 
to caution the accused, brought before him for a hearing, 
that any statement or confession the accused may make 
may be used against him and to inform hitu of his rights 
in the premises. Memorandum of the testimony should 
be taken by the magistrate and kept with the papers. 

CRIMES. 

Chapter 4032. Acts 1891, should be amended, so as to 
provide that any person, who in consideration of having 
entered info a written contract to perform any act or ser- 
vice for another, obtains from the hirer any money or 
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other personal property with the intent to defraud, and 
who, :i' Minim:* the service <if the hirer without jnwt c;r:se, 
without first repaying such money or paying for such per- 
sonal property, shall he deemed guilty of a misdemeanor. 

(iARXISnSJENT. 

A bond should be required of the pin in t iff in garnish- 
ment before the writ issues, in cases where the wrif >« 
applied for before judgment, in' the same manner Bad 
upon the same conditions as required in Attachment. 
The plaintiff, his agent or attorney, should be reqip*t*d to 
set forth in his affidavit some oilier ground, than bit 1»e- 
Mef that the defendant will not have in his possession, 
sufficient visible property in the county to satisfy i 1n» 
judgment that he. the plaintiff, expects to obtain in the 
suit. The bond should inure *j the benefit of the Gar- 
nishee and defendant. 

JUSTICE UK Tin: PEACE, 

Justiee of the Peace C&mtm should haw no criminal 
jii:-"<?diction to U\ * '.-es i : counti. »■» wh"r*» County r.iurts 
are established. Writs should be returnable Id County 
Court. In civil eases (liere should be two trial terms in 
each month; the first day. of each term should be a 
rule day. Each justice should designate by order the 
place in his district where the terms of his court shall 
be held, and the order entered in his uoefcet, an 1 n 
thereof given, by posting at the Court house and at least 
two places in the district. 1'ower to change place by :t 
new Killer and by giving at least one month notice as 
above indicated. All criminal and civil cases should be 
tried at the place designated in the order. 

The accuse] when brought before the Justice should 
have a right to a postponement of at least twenty-four 
hours to prepare for trial. 

Appeals and writs of error should be taken from Jus- 
tice of the Peace Courts within two weeks. In civil 
cases, in order that a judgment may become a Hen upon 
real estate, a transcript thereof should be filed in the 
Clerk's office within sixtv da vs. 



.MARK HID WOMEN. 

Provision should lie made by law for personal judg- 
meuts against married women, mid that the same shall 
become a lien upon ber estate, when s!ie engages in busi- 
ness wiih bar husband's consent and contracts debts in 
Jier own uotnp, tbe same as if she had been declared a free 
dealer upon ber own petition. When she, with her hus- 
band's cuuseut undertakes to engage in business, she 
should be authorized to contract and be contracted with, 
sue and Ik? sued and to bind herself in all respects, as if 
she were unmarried. Tbat when a married woman be- 
comes u free dealer, she may lie authorized to convey her 
real property without ber huslmud joining with her, 

MAN DAM IS. 

Chapter 4IU-J. Acts llltll, should he amended to com- 
pel the sheriff under a proper showing, to make levy of the 
execution and effect sale of tbe property thereunder. 

I oXTRHU TUKY NEGLIGENCE. 

The Common law rule upon this subject should he 
clniugcd. It should not he a bar to the right of recovery 
OB I lie pari of the injured party, where the party who 
iiimitiils I he injury is guilt? of negligence also, which 
contrilmies lo the injury. The doctrine of comparative 
negligence, even, would he more juwt. 1 would suggest, 
, th:it the same rule which obtains as to railroad com- 
panics in I his State, should also apply to all businesses 
in which machinery is used, such as saw mills, phosphate 
mining. tut-|HMitine operation, manufactories and such. 

SPECIAL MASTERS AND EXAMINERS. 

The fees of these efficet* .-In in hi lie fixed by law. 

TAXES. 

Section S. Chapter 48S8, Acta 1901, should be amended 
so that the notice of application for tax deed should state 
the amount of money necessary to redeem the certificate. 

Some provision should he in tide by law for re-estnb- 



Hshiug tax certificates, held by the clerks for the State, 
iit rases where the certificates were destroyed by fire or 
otherwise. 

I suggest, that certified copies of the certificate*) by the 
Comptroller, made from the records in his office, be made 
by law of the same force ami effect as the originals in 
cases where such originals have been destroyed by fire or 
other means. That such copies be placed in the posses- 
sion of the clerk, and that he l>e held in all respects, ac- 
countable for the same, as if the copies were the originals. 

WRITS. 

■ 

• 

Some provision should be made by law for preserving 
of record, proof of service, of all writs or orders or no- 
tices, whether actual or const inrtive, in Common law and 
Chancery cases. This would prevent any question as to 
whether service was effected. 

Provision ought to be made, regarding service of no- 
tices in any litigation upon parties or their counsel, who 
reside out of the county or State. Service by mail should 
be sufficient. 

To the members of the bar of this State, who have so 
generously responded to my request for suggestions as to 
needed legislation, I am very indebted. 
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The Following Are the Official Written Opinions 

Given by This Office From February 15, 

1904, to January 1, 1905. 

STATE BOARD OF HEALTH. 

Tallahassee, Fla., Feb. 20, 1904. 
Hon. A. 0. Croom, 
Comptroller, 

Tallahassee, Fla. 

Dear Sir — Section 7S0. Revised Statutes, provides for 
the compensation of the members of (lie State Board of 
Health and the State Health Officer. 

Section 781 provides for the employment of an As- 
sistant Health Officer and provides for his compensation 
and prescribes his duties. 

Section 772 of the Bevised Statutes as amended by 
Chapter 4:US, laws uf 18115. vests in the state Board of 
Health the general supervision of the public health, and 
the power U\ make, promulgate and enforce such rules 
and regulations as may be necessary for the preservation 
of the same. 

Chapter 4.'U",, laws of 181)5, vests in the State Health 
Officer n nde i* tlu» direction of the State Board of Health 
the administrative and executive control of all maritime 
and domestic quarantine systems of the State. He is 
empowered to iimke arrests without warrant for any vio- 
lation of the quarantine regulations of the State Board of 
Health and is empowered to deputize sanitary agents for 
that purpose. 

* Chapter 4<i!)o, laws of 1890, directs the state Health 
Officer or his agent, under the circumstances named to 
assume charge atid management of all and every case of 
contagions anil infectious disease. The act also provides 
for the payment of all necessary and legitimate expense 
attendant upon such case or cases of disease after the 
State Health Officer or his agent has assumed manage- 
ment and control. 

Chapter 4<i9;{. laws of ISO!), provides for the levy of 
a tax in order that a fund may be created for the mainte- 
nance and support of the State Board of Health. 

The power and authority thus conferred upon the State 
Board of Health, and through it to the State Health Offi- 
cer, his assistant and agents, are ample, and the matter 



25 

of what shall be done and wdint expense shall bt- in- 
curred rests within the discretion of the Stale Board of 
Health, limited to what may be considered necessary for 
the maintenance and supimrt of the State Hoard of 
Health other than for maintenance of quarantine or 
maritime sanitation. 

Section 1U7, Revised Statutes, provides that the 
Comptroller may prescril>e the forms of all papers, vouch ■ 
ers. reports, returns and the manner of keeping the ac- 
counts and papers to be used by the officers of the State 
or other parties having accounts, claims or demands 
against the State. 

I am of opinion, therefore, that the resolution adopted 
by the Slate Hoard of Health. February <Jth. 1U04. pre- 
scribing the traveling expenses to be allowed tti officer! 
and employes of the State Beard of lleatlh is within the 
scope of the authority vested in the Hoard liv law. 

Very respectfully, 

W. II. ELLIS, 

A 1 1 orney ( Jenem I .. 

TAX CERTIFICATES. 

Tallahassee, Fin., March 26, 1904. 
Hon. A. C. Crooni, 
Comptroller, 

Tallahassee, Fla. 
Sir — Regarding your inquiry of the -1th instant re- 
gni'dtng yonr authority to alter tax certificate Dumber 
198 of 1S<^ or Levy County, issued by II. H. Llmd. Tax 
Collector of that county, 1 have to say that I lind no 
authority for the alteration of such instruments by you. 

Respectfully. • 

W. IT. ELLIS. 
Attorney (leneral. 

INSURANCE. 

Tallahassee, Fla., March Ui>. 1004. 
Hon. William V. Knott, 
State Treasurer. 

Tallahassee. Fin. 
Hear Sir — T am of the opinion that the Royal Benefit 
Society of Washington does not come within the pro- 



visions of Section 5 of Chapter 5222. Acts of 1903. I have 
carefully read the constitution and general laws of the 
society and other documents relating thereto and am pur- 
sunded that the society does not come within the pro- 
visions of Section 5 of the Act referred to. 

Respectfully, 
W. H. ELLIS, 
Attorney General. 
BANKS. 

Tallahassee, Fla., March 26, 1904. 
Hon. A. C. Croom, * 

Comptroller, 

Tallahassee, Florida. 
Dear SJr — Regarding the inquiry of the "Van Norden 
Trust Company" of New York, as to whether a bank or- 
ganized under the laws of Florida may treat a deposit 
with the "Van Norden Trust Company," as a part of its 
reserve fund required by law. T have to say : Section 
2182, Revised Statutes of Florida, provides: ''Every bank- 
ing company shall at all times have on hand in lawful 
money of the United States an amount equal to at least 
twenty jkt cent of the aggregate amount of its deposits," 
etc. Section 2183, Revised Statutes, as amended by Chap- 
ter 4730, Acts of 1899, provides that '-Three-fifths of the 
reserve of twenty per cent required hy the proceeding sec- 
tion to he kept may consist of balances payable on de- 
mand due to the company from banks or bankers in other 
cities with whom such company may keep its current ac- 
count ; or of bonds of the United States. State of Florida, 
counties and cities of the State of Florida, said bonds to 
be approved by the Comptroller." Assuming that the 
~V;;j! Norden Trust Company is a banking company, any 
bank organized under the laws of this State which keep 
its current account with the Van Norden Trust Company 
may treat its balance with that Company as the surplus 
required to be kept to the extent of three-fifths of the 
twenty ]»er cent of the aggregate amount of its deposit, 
required by law to Ite kept on hand. That balance kept 
by tbe bank, organized under the laws of this State, with 
the Van Norden Trust Company must of course lie a hal- 
ance payable on demand. Yours truly, 

W. H. ELLIS. 
Attorney General. 



LICENSE TAX. 

Tallahassee. Fla., March 20, 1904. 
Hon. A. G. Croon*, 
Comptroller, 

Tallahassee. Florida. 

Sir — Your letter of the 25th, relative to tlie liability of 
The Smith Florida Telegraph Company for the occupa- 
tional tax provided for by Chapter 5100, laws of 1903, 
has been received. The act. provides: "See, 1. No per- 
son shall engage or manage the business, profession or 
occupation mentioned iu this act, unless a State license 
shall have been procured from the Tax Collector, or 
State Treasurer which license," etc. "Sec. 53. That all 
telegraph companies now doing business under separate 
names, whether incorporated under the laws of this State, 
or any other State, or whether incorporated at all or not, 
shall on the first day of October of each year, pay to the 
State Comptroller a license tax of Ave hundred dollars 
for State purposes and no further license tax shall be re- 
quired by any county or municipality. Provided, That 
private telegraph liues uot for public use shall be exempt 
from such license tax. Consolidation shall not exempt 
from this tax." Now was the South Florida Telegraph 
Company engaged iu, managing or operating the business 
of transmitting messages over its line for the public, on 
the first day of October. 1903, or since? That question, 
which is a question or fact, and the answer to which seems 
to me to l>e decisive of the quesiion submitted to me, yo>i 
give me no information upon, but refer me to a letter 
signed by Mr. John E. Hart ridge. That letter gives no 
information upon the subject. He does not pretend to 
say that the South Florida Telegraph Company was not 
engaged in or managing the business of transmitting 
messages over its lines for (he public on the first day of 
•October, l9li:5. Nor does he say that it has not heen so 
engaged since that time. The mere fact of its consolida- 
tion with another company would not relieve it from the 
tax. He says that the company is not aote doing bust- 
■ncHtt. 

A corporation may lawfully do what its charter au- 
thorizes. The South Florida Telegraph Company may 
lease its wires, poles, instruments and other property to 
another jwrson if its charter so authorizes. Whether 



such lease would exempt it from the payment of the tax 
»li>[H-inis, I think. n]K>Q the company's status under the 
contract, With reference to the business conducted aver 
its liiii's. 

Tin- enforcement of the tax is provided for by Section 
57 of the ait. Respectfully, 

W. H. ELLIS. 
Attorney General. 

LA NHS. 

Tallahassee. Fla.. .Time 22. 11104. 
-Hon. II. E. McLin. . 

Commissioner of Agriculture. 
Tallahassee, Fla. 
si i Tin- let iims front Southern States Lumber and 
Tim her Company in which if was suggested that the 
State of Florida have recorder in I lie various counties, 
the patents from the United States to the Florida laud.', 
have lieeti carefully read by me and the suggestions and 
reason urged by Mr. Welch duly considered. 

S e ct i on l t.* Revised Statutes, provides that a public 
land office for the Stale of Florida be kept in one of the 
rooms in the capital in which office shall bo deposited and 
preserve. I all of the rero-'ds. surveys, plat 4 ;, mans, field 
notes, patents and all other evidence touching the title 
and description of Hie public domain, and all land* 
granted by Congress to the State or which may hereafter 
be granted. Section 1112. provides that the certificate of 
the commissioner of AgriciiMir'c under his official seal. 
with respect to the ownership by the State or by the 
School. Seminary or 1. I. Fund of any lands in the State 
shall be prima facie evidence of the facts therein certi- 
fied. That section has Iteen construed by the Supreme 
Court to apjdy to patents of the T'tiited States Govern- 
ment. These provisions n:-e ample lo afford nttnortunity 
for thorough investigation as to the State's holdings. 

1 therefore deem it necessary 1o adopt the suggestion 
of Mi". Welch as to the matter of recording patents from 
l\ S. Government to the State of Florida to the lands 
therein couveved. Verv respectfully. 

W. H. ELLIS, 
Attornev General. 
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BAKES. 

* 

Tallahassee. Fla.. June 2:1, 1904. 
Hon. A. <'. Croom, 
t'otuptroller. 

Tallahassee, Florida. 
l>ear Sir— I have before ate t lie? com man it a lion of Mr. 
K. A. Burford of Ocala, Florida, concerning tiie director- 
skip of the Baak of Dunellon. 

Mr, Burford desin * ft) know "whether or not a person 
i- qualified to art as director on organization of a hank 
who may have subscrilied for only ten shares of rtet k and 
who may have paid in only rift v per cent of his suhscrip- 
tion. hut who. in good fnitli, I'vpirts to pay the remainder 
of the capital stock as subscril>ed by him in installments 
as required by Section 2170." 

Section 2Hi!i. lJpviscil statutes, as amended by rhapter 
4.SJI7. Acts of 1901, provides liiat no banking company 
shall lie organized with a capita] of less than fifty thoutt- 
and dollars, except as in ihat act provided, and that the 
capital stock shall lie divided into shares of (100.00 each. 
Section 217(1, Kevised Statutes, provides that fifty per 
cent, of the capital stock shall he paid in full before the 
company is authorized to commence business: the re- 
mainder of the capital stock is paid in installments of ten 
per cent, on the whole aninaiit t*f the capital stock at the 
end of each mouth, commencing from the time the Comp- 
troller authorises the hank to do business. To illustrate 
tilts proposition, if A subscribes for and liecnmes the 
owner of ten shares of the capital stock of a basking com 
pnny organized under the laws of this State, he would be 
required to pay five hundred dollars lief ore the hank 
would be authorized to commence business. He would 
be further required to pay ten per cent, per month of the 
capital stock of which he had subscribed and becomes I he 
owner of until the remaining five hundred dollars were 
paid. It would thus take him five months to complete the 
payments upon the stock for which he had subscribed, 
commencing from the date upon which the Comptroller 
had authorized the bank to do business. 

I think that one becomes the owner of the capital stock 
of the company for which lie suhscriltes. within the mean- 
ing of Section 2177, Revised Statutes, when he subscribes 
for and makes his first payment to the treasurer of the 
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company, upon the stork fur whirh-he subscribes and the 
issuing cif bis certificate, Section 2171, seems to support 
this constitution, for it provide** that when any share- 
holder fails tii pay any install meat on the stock when the 
same is required by Section 2171). the directors may sell 
the stock of xitch delinquent aJmrrholtter. That section 
supports I lie proposition that nne may be a share-holder 
and yet owe to the company a balance noon the shares. 
In that case one is a bona fide share-holder within the 
meaning of Section 2177. Section 2174. provides how the 
Comptroller shall examine into the condition of the com- 
pany upon notice; ascertain tbp amount of money paid 
io on its capital, the name and place of residence of each 
of its director* and I he amount of capital slock of which 
each is the owner in good faith, and whether the company 
has complied wilh all provisions of law to entitle it to 
engage in the business of banking. When the Comptroller 
is satisfied from an examination of the facts represented 
to luii! ainl duly attested ;ts the law directs, that Hie com- 
pany is entitled to begin business, he issues a certificate 
that the company has complied with the law and that it 
in authorized to commence business. Now. if, tip to this 
time, only fifty per cent, of the capital stock has been paid 
in, the company would nevertheless have the right to com- 
mence business. Each person to whom a certificate of 
stock had been issued would, in my judgment, be deemed 
a shareholder and one month from the date of the Comp- 
troller's certificate he would be iwpiired to pay in ten 
per cent, mure, and so on every thirty days until be had 
paid into the treasury one hundred per cent, of the mi pita I 
stock for which he had subscrilied. In the meantime, 
however, he would be considered a shareholder within the 
meaning of Section 2171, 2177 and 2178. He could be 
divested of the title to such shares for the failure to pay 
the installments of ten per cent, under the provisions of 
Section 2171. Very respectfully, 

W. H. ELLIS, 
Attorney General. 
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TAXATION, BOATS. 

Tallahassee, Fla., July 5th, 1901. 
Hon, A. C. Croom, 
Comptroller, 

Tallahassee, Fla. 
Dear Sir — Your letter of June lllh, enclosing letter 
from CI. YV. flinsey. Tax Collector of Franklin County, 
letter from W. K. Moore, General Manager and affidavit 
of D. A. Andrews. Tax Collector for the connty of Musco- 
gee, Goergia. and requesting an opinion from me upon 
the matter therein presented, has been received. The 
facts a> presented by the correspondence above referred 
to are ns follows: The Tax Assessor of Franklin County 
has assessed for Slate and count v taxes, the following 
named steam vessels plying lite Apalaehicola, Chatta- 
hoochee, and Flint Rivers, viz: The "YV. C. Bradley," 
-Queen city," "J. W. Hires," and "M. YV. Keitey." 

The "W. C. Bradley" and "Queen City" are owned by 
the Men-hunts and Planters Line, a Georgia corporation; 
The "J. VV. Hires" is owned by the Georgia and Florida 
Navigation Company, a Georgia corporation; The "M. 
W. Kelly" is owned by the Merchants and Naval SI ores 
Trtinsportat ton Company, ;i Georgia corporation. 

That in Columbus, Georgia, are located the principal 
business offices of the corporations. 

That (lie boats are licensed lev Hie United States Got* 
eminent, that taxes are paid upon them in the eounty of 
Muscogee in the State of Georgia, and that all of the boats 
are registered at the jtort of Apalaehicola. 

The facts affecting the question under consideration 
which do not appear from the correspondence, but which 
may lie assumed to exist are as follows; 

The boats are engaged in interstate commerce. The 
termini of the line are Columbus, Georgia, and Apalaehi- 
cola, Florida, and that the port of Apalaehicola was the 
nearest port to which the acting and managing owners 
of the vessels, usually resided, at the time of registry. 

In the case of Morhan vs. Pnrham. 10 Wall. The Sn 
preme Court of the United States said: "A vessel al- 
though a vehicle of commerce is not exempt from taxa- 
tion on that score. That "A steamboat engaged in a local 
business within a State may be subject to local taxatioa, 
although it carry the mail of the United States." 



Tn the rase of Transportation Company vs. Wheeling, 
Ufl V. S„ the Supreme Court of the United Stales said: 
"Taxes levied by a state upon ships or vessels as tnstru- 
men is of commerce and navigation, are within the clause 
«f the Constitution which prohibits the states from levy- 
ing any fluty of tonnage without the consent of Congress. 

In the first rase the "Franc- is" was a coasting steamer 
between Mobile and New Orleans, she was duly registered 
;ir the port of New York before being brought to Mobile, 
under the ownership of Morgan, the owner, who was a 
resident of New York. The rourt said the vessel was 
"Primarily and presumptively taxable under the author- 
ity of that State and of that only." Ihe Court held, 
that there was nothing in the ciuo'lnent in the port of 
Mobile that affected the boat's registry or her ownership 
in New York. That the State of Alabama, had no juris- 
diction over tl:e vessel for the purpose of taxation, for the 
reason, that it bad not become incorporated into the per- 
sonal property of that state, that it was temporarily in 
Mobile only, being engaged in interstate commerce with 
its situs at the home port of New York, where it belonged 
and irli: <v its turner was liable to lie taxed for its value. 

In the second case a corporation of West Yirginia. was 
the owner of the boats. The boats navigated the Ohio 
River between Wheeling, West Yirginia. and l'arkersbury, 
Ohio. When ihe boats were mil raining they wei'O tied np 
at Wheeling. The boats were taxed .according to the 
value of personal property and taxes collected under the 
laws of West Virginia, It was contended that the state 
had no right to i hi pose ;i tax on the vessels, that it was 
denied by the Constitution which declares that "No state, 
shall, without the consent of Congress, lay any duty of 
tonnage" and that "Congress shall have power to regu- 
late commerce with foreign nations and among the several 
states and with the Indian tribes." The court said that 
"Annual taxes upon ships and vessels for the support of 
the state governments as property, upon a valuation as 
other personal property, are everywhere laid. That many 
cases in refuting the authority of the state to lay duties 
of tonnage, have admitted that the owner* of ships may 
be taxed to the extent of their interest in the same, for 
the value of the property. ** Assessments of the kind, 
when levied for municipal purposes must Ije made against 



the owner of the property and can only be made in the 
m iui.it -i pal if if where the owner resides, 

A ship, says Mr. Justice Taney, is a vehicle of com* 
ineree and within the power of regulation granted to Con- 
gress, yet it has always been held that the power to regu- 
late commerce as conferred, does not give to Congress the 
power to tux the ship nor prohibit the state from taxing 
il as the {amperty of the owner when he resides within 
their mrti jurisdictimi. The Court held that the owner of 
the vessel could lie taxed for his interest in the vessel. 

The light which the dicta of these cases throw upon the 
question, is: That a ship or vessel engaged iu interstate 
commerce is taxable by a state like other personal prop- 
erty, and that she is taxable in the state where she is 
owned and registered, and that she does not become in- 
corporated into the personal property of a state, merely 
because she is engaged in commerce upon tin* waters of 
that state, or engaged in commerce between lha( state 
and another state. 

Willi regard to the taxation of personal property, it is 
well settled that the owner is not to be taxed at his resi- 
dence or domicile for property situated in another state. 

Kin-roughs says. That the si l ns of personal property far 
the purposes of taxation depends in a great measure upon 
the nature of the property, ami that shins are likewise 
taxable ;tt the residence of the owner, which is generally 
that of the home port, or place of registry; although 
when l hey are in different stales the residence of the 
owner gowns, Burroughs on Taxation 1*. 80, 

The Supreme Court of Florida in the Johnson — T'c- 
Bary-Raya case :\T Fin. 499. Said, "Only the state in 
which the home port is situated has dominion over the 
vessels, under xitcli circumstances, for the purpose of taxa- 
tion." In that ease the vessels were registered at the port 
of Sew York and their owners lived there. The Court 
holding that smh property is primarily taxable only at 
the home po?1 where the owner resides. 

Per the purpose of ascertaining the actual sitm? of the 
properly for pur poses of taxation, it is necessary to deter- 
mine the "Home Port" of the boats. The Statute of the 

3 AUV 
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United States provides, where the vessels shall be enrolled 
or registered, but it does not follow that such registry or 
enrollment ipso facto determines the home port of the 
vessel. The word "port" as used in the Statutes does not 
always mean a port of entry, but may mean the place 
where the owners of the vessel reside. I^otns No. 2, 26 
Fed. Hep. 037. 

In the case of St. Louis vs. The Ferry Company, 11 
Wall. 423, The question was: -Where was the situs of the 
piOjK'Hy?" The Court said. "The boats were enrolled at 
the city of St, Lonis, but that throws uo light upon the 
subject of our inquiry. "The boats were owned by an 
Illinois corporation. 

■■Home Port" does not always mean a place where a 
vessel is registered or a port of entry, it may mean a port 
or lihiii- oilier than a port of entry. Lotus No. 2,-0, 
Fed. Kep. Supr. 

The Alabama Court said, iu the case of Mayor vs. 
Baldwin, ii7 Ala. 01. "The registration of the boat in Mo- 
bile is not material. It could nut be registered else- 
where, the residence of the owner being in that collection 
district and it is this residence which fixes the home 
port." 

And so it seems that Mr. Burroughs* conclusion as ex- 
pressed in his work on taxation : "That when the registry 
of a vessel is at a port in one stale and the owner of the 
vessel lives in another state, the residence of the owner 
governs;" is fortified by authority. 

The remaining question is: Have the vessels acquired 
an actual cites in Florida? I think pot. The owners of 
the vessels have not severed thein from the place of their 
domicile aivl committed them to the power of the Hate 
of Florida, by the mere act of registry at the port of 
. Apalachico' i ; they could not have lieeu registered else- 
where. As instruments of commerce they have not be- 
come severed from the domicile (J f their owners by engag- 
ing in interstate commerce, nor have their owners com- 
mitted them to the power of the State lint only to its 
comity. The vessels relation to the port of Apalachicola 
is simply one of contact to one of the termini of its line. 
I think therefore, that the tax is uncollectible. 

Yours truly, 
W. H. ELLIS, 
Attorney General. 
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BAILBOAD COMMISSI OX. 

Tallahassee, Flu.. July (>. 1UH1. 
linn. Jefferson It. It row ne. 

Chairman Hail road Commission. 
City. 

Dear »SIp — Your letter of recent date concerning an 
alleged rebate of fifty cents per bale charged an being al- 
lowed by the Louisville & Nashville Railroad ii|Hin all 
cotton originating "in Hie riclnity of (Sreenwood. Florida, 
lias been received. 

Yon ask for my (Opinion upon the question, "whether 
tlie giving of tli is rebate is a violation of Section 13, 
Chapter 47011, laws of Florida, approved -lime :ird 1 S*»0, 
and of Rule 3. Section 1. of the general rules of the Rules 
and Regulations, Florida Railroad Commission, or of 
.either of said law or rale." 

Section 13. provide*: "If any railroad company or 
common carrier snail discriminate, by way of rebate or 
otherwise directly or indirectly in favor of any consignor 
or consignee of freight within this State, or allowing him 
;i reduction of the rate fixed by said commissioners, as 
reasonalde and just, any, other consignor or consignee of 
freight within this State, shall have a right of action 
against t lie said railroad company," etc. This section also 
provides: "If any railroad, railroad company or common 
carrier doing business in this state, shall in violation cir 
disregard of any rule, rate or regulation, provided by the 
coin miss ioners aforesaid, inflict am srrong or in jury on 
any person, it shall he the duty of the Rnilroad I'nni- 
mission if requested by such injured person, to Institute 
proceedings to compel I restitution,'' etc. 

Section :i of the Rules and Regulations of the Railroad 
Commission [provides; "There shall Ik 1 no HPervt reduc- 
tion of rates of freight or passenger fares, and no rebsttc, 
drawback or other advantage in any form, upon sltijt- 
ments made or service rendered 1o any person, not allowed 
to all persons under like circumstances and conditions. 
lint the same shall he uniform to all and public." 

The effect of those provisions Quoted from Section 13, 
of Chanter 47IHI. is first ; to provide a right of action in 
favor of any person who is a consignor or consignee with- 
in this £tate, against whom any railroad company has 
discriminated in the matter of freight rate, by rebate or 



otherwise or by refusing to him ■ reduction of the rate, 
fixed by tin* » ■nriiiiiissiuii upon freight, which reduction the 
railroad allows to another, against such railroad: Antl 
ttecnnd. lo require I lie Railroad ('( mi mission, if requested- 
so To do by iln- person injured, to institute suit against a 
railroad eontpany to comprt restitution to any person who 
nun have been wronged or injured liy the action of the 
railroad in violating or disregarding any rule or rate or 
regulation provided »r adopted by the Hail road Com- 
mission. 

A petition was tiled lie fore the Railroad Commission in 
behalf of several persons living in Jackson County and 
doing business at Mnriamui. in which it was alleged 
among other tilings; That tin- Louisville & Nashville Rail- 
road exacts a freight rate of $!.,"(> per hale upon cotton 
shipped ovi'i- its line from .Marianna to I'eusacohi ; that 
from the yea- MM HI to lttftU inclusive, the petitioners had 
shipped many bales of cotton from Marianna to I'en* 
snt'ola. and paid the rate of flJiO per bale; That two of 
the petitioners are engaged in the business of operating 
and conducting a cotton warehouse in Marianna: That 
during the year IfMMI to date (of tiling the petition) the 

L, & N. Railroad Company tin violation of law and rules 
of the Railroad Commission) allowed and gave to person*! 
hauling cotton from the village of Greenwood in Jackson 
County direct in the depot of said company for shipment 
to I'ensacola and points beyond (a rebate of) fifty cents 
jiei* bale, while eat ton handled in Marianna, or stopped 
at the wareht nse in Ma •i-tiina or elsewhere in Marianna 
* a* towed no relinte T!i*st Qreeowmd i- an inland village 

In .!;■ kson I'ciiiulv ami Is not situated upon the lit t 

Railroad of the L. & X. Railroad Company. That siieh n<- 
<>f the Railroad Company mnounts to a discrimina- 
tion against the petitioners and they have been damaged 
thereby. The petition asks that the Commissioners in- 
atltutr tcurli proceedings as m«y be proper, and to enforce 
against the L. & X. Railroad Company the laws of the 
Staif :md the -atles of the Railroad Commission. 

Cpon a later date another petition was filed before the 
Railroad Commission ha behalf of \V. it. Milton, in which 
ii is alleged ; That the petitioner is a resident of the town 
of Marianna and is engaged in baying, selling and ship- 
ping cotton in hales. There is attache*] to the petition a 
copy of a rate of freight on cotton given by the L. & N. 
Railroad Company, which is alleged upon belief is a 
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secret rate, so far as the Railroad Commission is in- 
formed; it is farther alleged that tlie rate is virtually .1 
rnto of £1,011 per bale an cotton from Martamia to l'enaa- 
cola. The "copy of tin* rate of freight," attached is a» 
follow*: "Freight tariff on cotton uncompressed per bale; 
Issued by fjouisville A Xashvills Railroad Company from 
Greenwood. Florida to Pensacola. Florida. Dray to 

ftferii a. fifty roots. L & N. fi.wi. Through $LoO," The 

petition further alleges that in addition to said rate, there 
is another rate of thirty casta per hundred pounds or 
♦ Lot I j>er avenge bale oa eattoa from Marianna to Pen- 
sacola. That Maria una is the railroad point for all 
shippers to whom the dollar rule is given, that the dollar 
rate is refused to must residents of the town of Marianna, 
but not to all. The petition tlien alleges what reason ac- 
tuated the company in adopting the dollar rate, ami that 
such rate of one dollar per bale of cotton shipped from 
Marianna to Pensacola is fair, jnst and reasonable. That 
the Greenwood rate has not been posted eonspieiously. but 
has lieen kept in a lwtok in Hie railroad office at the depot 
in Marianna. etc. The petition asks that the Commission 
adopt the one dollar rate and establish it ns thp rate from 
Marianna to Pensacola on cotton in bales, and asks for 
such other relief as is proper. 

The testimony of Mr. Mi! ton shows, that when cotton 
is hauled from Greenwood to the Marianna depot to be 
shipped to Pensacola, the wagoners or drivers are paid 
fifty cents for each bale of cotton hauled. 

From all that I have been able to gather from the peti- 
tion, letter* and testimony submitted to me. it appears, 
that the Louisville and Nashville Railroad Company has 
adopted the same rate upon cotton shipped from Green- 
wood to Pensacola as it has upon cotton shipped from 
Marianna to Pensacola, except in the latter case a rate 
of thirty cents per hundred pounds is charged mini mum 
bale 501) pounds, excess of 500 pounds charged proportion- 
ately; the difference between the Greenwood and Mari- 
anna rate being represented by the amount charged for 
the excess weight upon cut ton from Marianna. That 
Greenwood is not a railroad jsiint. that is to say, it is not 
upon the line of railroad. The railroad company does 
not receipt for the cotton at Greenwood, nor does it an- 
snine any responsibility for loss or dama«e in transit 
from Greenwood to Marianna or to any other depot upon 



38 

its litif. In short its responsibilities as common carrier 
do not liegin until the cotton i« receipted for at the Mari- 
nnna depot or some other depot along its line hy the 
company. Two mes may appear <i t the depot to Marl- 
nnnn. each having a l>ale of cotton weighing fit Ml pounds 
for consignment to a person in Pensacola. The Railroad 
Company receives both hales of cotton at the same time, 
assumes with reference to each owner at the same time, 
the same liability and responsibility and undertakes to 
perform for each identical service tinder identical condi- 
tions. ESaca owner pays to the railroad company the sum 
of- *l.."t» for ha tt ling hi< I .ale of cotton to rcnsaiota. The 
Railroad Company pays hack to one man fifty cents, to 
the other it pays hack nothing; Hi is conduct is clearly 
not equality Of charges for Identical services under identi- 
cal conditions, and in the absence of an explanation seem 
to he a violation of Section 13, Chapter 47 OH laws of Flor- 
ida, and a violation of Rule :.l. of Rules and Regulations, 
Railroad Commission. Stale of Florida. In the rases 
about which complaint is made, the point upon the rail- 
road's line of road at which the Railroad Company he- 
comes liable aw common carrier for the safe delivery of 
the goods shipped, is the same in nil cases, the destina- 
tion '»f the cotton is the same, the eharacter of the goods 
shipped, the length of the haul, the expense to which the 
company is snhjected, the route over which the cotton i« 
shipped, the risk to the company and in fact all the condi- 
tions upon which the cotton is received for transporta- 
tion and hauled are identical in both cases; yet one man 
gets a drawback of fifty cents per bale and the other re- 
ceives nothing hack. That this action of the Railroad 
Company is a discrimination hy way of rehate or other- 
wise, directly or indirectly in favor of one consignor with- 
in the meaning of Seel ion l.'l. Chapter 4711(1 and is a rehate. 
drawback or advantage to one persun and not allowed to 
another under like circumstances, within the meaning 
of Section "l. Rules and Regulations. Railroad Coiinnis- 
sion. there can he no donht. 

Now what circumstances, condition or consideration 
remores front this tranaction its objectionable character 
and renders this apparent discrimination, no discrimina- 
tion in fact. 

Is (Ireenwood a Competitive noint? And does the Com- 
pany desire to con t Lid the patronage of the people of that 



locality? if such is the case, the Railroad Company still 

disregards Greenwood as ;i shipping point, and p •)■ *ds 
to assume Do liability for cotton ship|ied from that vicin- 
ity until it is accepted liy the Company at Maria una for 
delivery at rensacola or other points. 

The Company can not make one district of a county 
tributary to its road, by a discriminating rale at a point 
on its line common to the other dislricts of the county, 
in favor of tin* products or persons of the particular \\<- 
trict. Respectfully, 

\V. H. ELLIS. 
Attorney (ieneral. 

REQIIHTION FOR WITNESSES. BEFORE GRAND 

JDHY. 

Tallahassee. Pit., -Inly 2oth 1904. 
Hon. \V. V. Knott. 

State Treasurer. 
, Tallahassee. Fla. 

I>ear Sir — I am receipt of your letter of Hie ^."itiu advis- 
ing me that yon had that day been banded by Hon. A. 
C. ('room. Comptroller, a requisition signed by Moses 
Uiiylon. Clerk of the Circuit Court, for Jackson County, 
Florida, Tor Ave hundred dollars (f&JMMM) to pay jurom 
and witnesses who appeared before the Grand -Jury at the 
Spring Term of the Circuit Court 1IIII4. for Jackson 
County. Said requisition w;is endorsed on the hack in 
words and figures as follows: 

"Jackson Co., Jjnoo.lMI, Spring Term Ci resit 

t 'ourt. 

Hon. \V. V. Kuott. State Treasurer, 

hear Sir — Kindly honor the within requisition 

Spring Term Circuit Court. Jackson County. 

to pay jurors and witnesses. 

Yours truly. 
A. C. OROOM, 

Comptroller." 

I observe that the order from the Comptroller to honor 
the requisition is not countersigned by the Governor. 

Yon request my advice as to whether you are required 
to mm iirtui it the amount of said requisition to thp Clerk 
of the Circuit Court for Jnek.-on County, as therein re- 
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quested under Cbapler 4121 Laws of Florida. 1 beg leave 
to state, i hat Chapter 4121 Laws of Florida, provides for 

■ special method of disbursing Faada from tin* state 

tn-asury. Section 24 of Art. 4. of tin* Constitution pro- 
vides, thai the Treasurer shall disburse no f illicit except 
upon the order of the Coffl.pl roller t'uiiiiici'sigiied by the 
Governor, in such inaiitiei- as tdiall he prescribed b.v law. 

The Supreme Court of Florida in a ease decided during 
the present terra, in whirl) Moses Cuvton. ;is Clerk of the 

Circuit Court for Jackson County was relator, and A. C. 

Crooni. Comptroller of the State of Florida was respon- 
deat, derided; thai the transmittal of money by the 
Treasurer of Florida, upon a requisition from a Clerk 
of the Circuit Court, such as is herein described, is a dis- 
bursement of funds front the treasury of the Stab* of 
Florida, wiihin the meaning of Section 24 of Article 4, 
of the Constitution above referred to. And that it is 
necessary for tin* Governor lo count ersign the order of 
the Com pi roller to justify ihe Treasurer in disbursing the 
money specified in the requisition, as provided by said 
Chapter 4121. 

It is therefore my opinion, that in as much as the 
Governor bas not countersigned the Comptroller's order, 
you could not Ik* required under tin* law to transmit the 
amount specified in the requisition to the Clerk of the Cir- 
cuit Court for Jackson County. 

Yours very truly, 

W. H. ELLIS, 
Attorney General. 

TAX CERTIFICATES. 

Tallahassee, Fla„ August r»th. UMI4, 
Hon. A. c. ("room. 
Comptroller. 

I»enr Sir — I ant in reeeipt of your letter of the Sih in 
which you ask my opinion as to yonr authority to issue 
to the several clerks of the Circuit Courts of the State 
of Florida, ihe following order: 

"On tin* first day of January and of July of each year 
beginning on the lirsl day of January. l!itir>, yon will 
make up and transmit lo this office a complete list of all 
tax certificates on hand and noting on such list all par- 
tial redemptions endorsed on any certificate opposite such 
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■certificate and under the bead for that purpose in the 
blank. These lints should reach mv nffii-t- by the Tilth of 
the inoulhs of January ami duly of each year." 

I nm of the opinion thai Section M of the Uevised 
Statutes of Florida, vests to the Comptroller sueh author- 
ity. Yours verv trulv. 

W. EL ELLIS, 
Attorney General. 

TAX BOOKS. 

Tallahassee, Flu.. August 11th. 1904 
Sir — The letter from Mr. B. A. Thrasher, which in here 
with returned, states that the Tux Collectors of Alachtin 
County, have made a practice of selling the records of the 
Tax Collector's office for thai County to the Alachua 
County Abstract Company, which I presame is a corpora- 
tion or piirtitM-ship. 

In the first place, these records are the prope r ty of the 
State, and the State Attorney of that Circuit may be re- 
quired to prosecute an action against Ihe Abstract Com- 
p:i tiv fur the possession of the records. 

In the second place. I am of the opinion that such mal- 
practice in office is indictable under Sections "2;"»7 1 and 
LThL*. Kevise.l Statutes. :nul the officers of the Abstract 
Company may be prosecuted for complicity therein. 

Very trill v. 
W. II. ELLIS, 
To His Excellency. Attorney General, 

W. S. Jennings, 
Governor. 

TAX CERTIFICATES. 

Tallahassee, Fla.. Angasl nth. 1!>04. 
lion. A. C. Croom. 
Comptroller, 

Hear Sir — I herewith return letter of Roberson and 
Small and the iiffidnvit of 11. F. Camp, conce rning the re- 
duction, of the valuation placed upon the Florida & Geor- 
gia Railroad Company. This document w;is placed in mv 
hands to await a meeting of the hoard, which meeting hae 
never been held. 

I also return a letter from Hon. A. Q, Harlrige. State 
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Attorney. and copy of written statement of -I. K! Johnson. 
regarding the payment of attorney's fees in certain mat- 
ters set out in said statement. I was requested to advise 
you upon tile malice therein [presented in order (hat you 
might reply to Mr. Hartrige's letter. Since then you in- 
formed me that the matter had been settled. 

1 also herewith return letter of Mr. -I- K. Johnson, 
President of the Kealty Trust Company, of Jacksonville. 
Florida, regarding the action of the Clerk of the Court in 
reference to rate el ling certain tax certificates. 

Chapter 5151 laws of l!M):i, wakes it the duty of the 
Clerk of the Circuit Court, to select from among the tax 
Bale certificates in their possession, all sue!) certificate;.; ils 
appear on their face to he illegal, void or imperfect because 
of, erroneous descriptions or otherwise, and to transmit 
such imperfect or illegal certificates to the Comptroller. 
who, with the State Treasurer and Attorney General, who 
are required to examine the same and determine if they 
be illegal, void or imperfect, that th.'.v may lie examined 
and desiroyi d. That act provides for no fee to be paid 
the Clerk for such work, nor does (he Statute provide for 
any compensation to he paid the Clerk for such work. 

Yours verv truly. 

W. H. ELLIS. 
Attorney General. 

STATE NORMAL SCHOLARSHIP. 

Tallahassee. Fla., Sept 15th, 1J>04. 
Hon. Wm. X. Sheats, 

State Superintendent Public Instruction, 
Tallahassee, Florida. 

Dear Sir — I am in receipt of your letter of the 1.3th re- 
questing my opinion upon the question "Whether or uot 
a married woman is eligible for selection for a scholarship 
in the State Normal Scliol at Dp Funiak Springs.*' 

Chapter 4997 Acts littll is the act which establishes 
scholarships iu the State Normal School at De Funiak 
Springs. The preamble to the act gives the reason fru- 
its existence. The preamble states that "A large major- 
ity of the teachers of the State aw women and would glad- 
ly improve opportunities of better preparing themselve? 
for this profession, etc. There* is nothing in the law of 
this State which prevents married women" or married mea 
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from becoming teachers in the public schools of this State, 
therefore it is not improper to suppose that anion j the 
"large majority of ihe teachers of the State'' who are 
women, there are some married women. 

The act seeks to afford to these female teachers ami 
those desirous of becoming teachers an opportunity t<» I let- 
ter prepare t lie m selves for teaching* limiting the benefits 
of the act to young persons of each sex between the ages 
of eight ecu and twenty -five. 

There is nothing in the language of Section '2 of the act 
to exclude either married women or married men from 
the benefits afforded by the act. And there is certainly 
nothing in the motive which inspired the act; as that mo- 
tive is gathered from the preamble, which excludes a mar- 
ried woman from its benefits. 

Section three of the act so far as it restricts the bene- 
fits of the act to those who sign agreements to teach for 
at least four years in this State or to refund the money 
received from such scholarship, may be alter led by Chap- 
ter 5-114, Acts 1903. The first section of which provides: 
"That no person shall be permitted to teach in the public 
schools of the State uf Flotilla who dues out hold a teach- 
ers certificate granted ia accordance with the provisions 
of this art." 

The entrance reo, it i cements prescribed for the Normal 
School by the State Board of Education, do not preclude 
married women or married men from receiving scholar- 
ships in the State Norma] School. Rule Four of the Regu- 
lations. I tli ink is valid, but it dues not necessarily exclude 
married women or married men. 

I herewith return tetter from Mrs. Clark. 

Yonrs truly, 
W. H. ELLIS, 
Attorney General. ' 

C E RT1 F I CATION OF TEACH EH S. 

Tallahassee. Fla., Sept. 15tb, 10114. 
Hon. Win. X. Sheafs, 

State Superintendent Public Instruction, 
Tallahassee, Florida. 
Pear Sir — I am in receipt of yonr letter of the 13th 
instant requesting my opinion upon the question, "Has : 
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Section 18 < "liaptfi- -MSI Laws of 1SS15 been repealed by 
section i Chapter S2M Laws of v.nniv 

C'luijiler 4331 Laws of 1S!I'> is tin net to amend certain 
sections of chapter 4i*i*j Laws <if 1893 which is entitled 
'•An tut to prescribe rales and regulations fur licensing 
, teachers; to provide for uniform examinations, to secure 
fairness in examinations sad iii issuing teachers certili- 
eates and for other purposes." 

Section 13 of Chapter 4'Xll Laws of 18!t5 provides, 
"That niiy person balding a diploma of graduation from 
either of the State Normal Colleges of this State, upon 
presentation of said diploma to any County Sujierin- 
tendent in Hits State, shall lie entitled to a first grade 

certificate witbout examination; provided, the person 

holding such diploma applies for certificate within one 
year from the granting of such diploma." This Section 
introduces into the act a subject which is no! expressed 
in the title. The title to Chapter 4:t:tl of lSICi indicates 
that the purpose of the act is to amend certain sections 
of Chapter 41!l2 Laws of IS!*:!, hut Section IS does not 
purport to amend any section of Chapter 41fi2, and in 
fact introduces a different subject. Section 111 therefore in 
void since the subject and matter properly connected 
therewith were not embraced in the title of the act. Arti- 
cle in S"i tiou in, Constitution, 

Chapter ."il'tU Laws of l!lli;i, purports to be a complete 
revision of the whole subject of the certification of teach- 
ers. Section 1 excludes till persons from teaching in the 
public schools of this State "who does not bold ;i tcneh- 
er's certificate," graded in accordance with the pro- 
visions of the act? The section excludes from the pro- 
visions of the act the certificates issued under the laws 
of the Stale since January 1st iss>4. A certificate issued 
under the laws of the Slate now must he issued in ac- 
cordance with the provisions of Chanter 52(14, And that 
act does mil provide for issuing certificates upon diplomas 
from the State Normal Schools. 

Yours very truly. 

YV\ II. ELLIS, 
Attornev Genera I, 
I Me. \V. W. T. 

I herewith return 11 r. Watson's letter. 

W. H. ELLIS. 
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STATE ATTORNEY'S FEES— COLLECTION OF 

CLAIMS, 

Tallahassee, Flu., September 21, 1904. 

Hon. A. C. (room, 
Com ptro tier. 

Tallahassee, Flu. 

Dear sir — The c orrcsp ondeuce between your office and 

II r;ilile A. (J. Hartrige. Slat** Attorney, regarding tin' 

collection of a claim against J. E. Johnson, former T;i\ 
Collector of Duval Comity, indicates that this claim which 
amounted to $21)0.00 in favor of the State has been placed 
in tin* hands of \isr. Hs.rtrige as provided by Section US 
of |{e» is,,! Statutes. 

Sect inn 18B6 of Revised Statutes, provides that the 
State Attorney shall receive from the State his actual ex 
jtenscs incurred in the prosecution of all charges against 
the collectors of revenue, sheriffs or other officers, or tin' 
sureties on their bonds, and a commission of ten per rent, 
on till moneys collected by Mm, or paid into the treasury 
on account of any claim prosecuted or com p r om ised by 
hi in. 

Heel ion C!4!t provides, thai lie shall make a report to 
the Comptroller on tin* first Monday in January and July 
in each year, on The condition of all claims placed in bis 
hands or which be may have been required to prosecute 
and collect. That section also requires him al 1 1n* lime 
to pay over all moneys which be may have collected !>■■ 
longing to the State. Section 1366, above <|iioicd, also 
provides, that the amount of the State Attorney's ex- 
penses and commissions are to he paid by the treasurer or 
the State on the warrant of tin* Comptroller, who shall 
issue his warrant for the same on the presentation of ac- 
counts dnly sworn to. Mr. Hartrige has n>> authority hi 
dednci Ids commission from I lie amount collected. It is 
clearly his duty under the Statute to remit to the Comp- 
troller (be whole amount collected; make mil his account 
for commissions, duly sworn to, and have the warrant 
drawn by you. as Com pi roller, for the amount of such tie 
count. 

I herewith return said correspondence. 

Yours verv trulv. 
Km. \\\ H. ELLIS. 

Die. \V. H. E.— W. T. Attorney < tetieral. 
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STATE BOARD OF I' HARM AC Y. 

Tallahassee, Flu.. September, 21. 1904." 
Hon. W. S. Jennings. 
Governor. 

Tallahassee. Flu. 
Sir— 1 am in receipt of a letter from Ux. C. H. Dickin- 
son. Private Secretary, dated September 21st 1!W4. in 
which lit* requests information relating to the charges 
made by the "Medical Examining Hoard for the issuance 
of certificates." There was attached to that letter a 
iMer from Mr. Y. H. Thomas, of Jacksonville. Florida, 
who makes some inquiry about the charges made by the 
"State Board of Pharmacy" for certificate** issued by the 
Board. T also have before me a joint letter of R. T. 
Walker. M. D., Cedar Key. Florida. L. M. Cameron. M, !>.. 
Ft. White, Florida and L. P. Getttfen, 81, 1).. Ft. White, 
Florida, dated September 3rd 1904, and the letter of R 

T. Walker. M. 1>. dated September 5th 1984, relating to 

the same subject, I presume therefore, that the informa- 
tion yon desire relates to the charges made by the "Board 
of Pharmacy tor the State of Florida" for issuing certifi- 
cates under Section SKi, Revised statutes and not in- 
formation relating to the hoard of Medical Examiners for 
issuing certificates. 

See] ion sir. Revised Statutes, provides that "The Board 
of Pharmacy shall he entitled to collect of each person 
when lliev register and furnish a certificate as a registered 
pharmacist without examination the sum of two dollars, 
and of each persOB that they examine orally, or whose 
answers to a schedule of questions are returned subscribed 
To ande? oath, the sum of three dollars, which shall lie in 
full for all services; and in rase the examination of such 
person shall prove defective and unsatisfactory and bis 
name not be registered, he shall be permitted to present 
himself for examination within any period not exceeding 
twelve months thereafter and no charge shall lie made 
for such re-examination." Tin's section of the Revised 
Statutes is si ill in force and has not Iteen amended. 

Chapter 5, Part 1. Title :J. of the Revised Statutes, em- 
bracing Sections Sirj to S2li inclusive, relates to the estab- 
lishing of a board of Pharmacy for the State of Florida 
and prescribes the duties and powers of the said board. 



47 

I urn usable to find any authority existing in the board 
for making the charge of ten dollars for the issuing of 
certificates as provided under Section S14 and 815 of the 
Ke vised Statutes. 

I herewith return the letters referred to, also the letter 
*>i Hon. Han ie I Campbell, relating to the selection of a 
teacher tor the state Normal School at I>e Funiak 

Springs. Yours verv trnl v. 

Enc. W.'h. Eld. IS. 

Die. W. H. K.— W. W. T. Attorney Ceneral. 

I XS \ ' R A K < 'K i OM I * A X I ES. 

Tallahassee. Flit., Oct. Stli 1904. 
ll.ni. \V. v. Knott, 

State Treasurer. 

Hour sir — I have your tetter of the Tith in which von ask 
my Opinion upon the following quest ions: "Arc the several 
counties and municipalities of tin* State authorize*! by the 
laws to assess ami collect front insurance companies li* 
eensed to do business In the State, additional taxes on 
their State licenses other than those provided fur in Sec- 
tion* 23 and '24 of Chapter 5108 of the Acts of ltWKl on 
local and traveling agents?" 

"Ate said counties and municipalities authorized to as- 
sess and collect taxes on the company licenses* provided 
for in Seel ion '22 of said Chapter; and in Section -1 of the 
Act making provision for the "Sick and Funeral Benefit 
Insurance Companies?" 

"What percentage of the State taxes on such licenses 
may lie required by the counties and municipalities?" 

Section '2'2 Chapter ES106 Laws of 1903 provides "That 
each insurance company, association, firm or individual 
doing hiixiitrxx hi thin State, including corporations or as- 
sociations engaged in the husiness of insuring accidents 
to the person, acting as surety upon bonds, guaranteeing 
the fidelity of employees, and insuring employers against 
liability for accident to employees, and life insurance com- 
panies, shall pay to the state Treasurer a license tax of 
two hundred dollars; plate glass insurance companies. 
shall pay to tlie State Treasurer a license tax of fifty dol- 
lars; and in addition thereto, each of said companies do- 
ing business in this State shall, upon the first day of 
January after the passage of this act and on the first day 
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of each succeeding January thereafter pay t<> the State 
Treasurer two per cent upon the gross amount of re- 
ceipt* of premiums from policy holders in this Stale. 

Section S.i of The satne acl requires vttrh insurance com- 
pany or association mentioned in Section i;*j, doing Iwisi- 

ness in the State to furnish to the State Treasurer the- 
name and address of ruch aijrut or solicitor authorised to 
write insurance in this State. The Section also requires 
twvh insurance company to pay to tlie State Treasurer a 
license tax of five dollars for COO* local agent or solicitor. 
This Section makes it the duty of (lie State Treasurer ro 
transmit to the County Tax Collector the uame and ad 
dress of every such agent, as resides respectively in sueii 
comity. 1 1 also provides, that counties, cities and towns 
may require a license tax of any such agent, not to ex- 
ceed fifty percent of the Slate tax. 

Section -4. provides, that eaek insurance company shall 
pay to the State Treasurer, for- each traveling agent or 
solicitor d.i tig hiisioess in rVa State, a lii-ense tax of 
twenty-five dollars ft»- xiicii at/fitt. That counties, cities 
am! in was may require from »tt>( xwh trim liny tiynit or 
Holicitor a license tax of flee dollars for each county In 
does husricss in. 

There Is nothing in the foregoing sections which pre 
dudes lite idea, thai counties, cities and towns may lew 
;i tax upon the perrons engaged in ilie insurance buslnenK, 
or ilf Imsinc-s of soliciting such business, or represeut- 
inu j' rsohs engaged in such business. Sections -'■'• and ~1\. 
provide the amount which the rouatie*. cities ami 
towns m;iy require, as a license lax from any such agent 
ur tolivitor. but Section' twenty two docs noi provide, what 
amonnl may l«* required, as a license tax, by counties. 
i-ities and towns from iitsitntiiir rojAjntflff* doing Ini-i- 
ness in ihis state, nor is there any thing in the section 
which precludes the idea that counties, cities and towns 
may impose a license tax upon insurance companies, asso- 
ciation)! or individuals doing insurance business i herein. 

Section I, of the acl provides that. "No person shall en- 
gage in or manage the business, profession or occupation 
mentioned in this act, unless a Slate license shall have 

been procured from the Tax Collector, or State Treasur 

it." etc. This section con templates the payment of ;i 
Slate license tax in some vases to the Stale Treasurer. 
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Section 2, of the act, provided that, "Counties and in- 
corporated cities and towns may impose such further 
taxes of the same kind, upon the same subjects, as they 
may deem proper unless otherwise provided in this act, 
when the business, profession or occupation shall be en- 
gaged in within such county, city or town." The Section 
provides that the tax imposed shall not exceed fifty per 
cent of the State tax. The section further provides, that 
such county, city or town may impose taxes on any busi- 
ness, profession or occupation not mentioned in this act, 
when engaged in or managed within such county, city or 
town. The question is, whetbVr an insurance company, 
association, firm or individual doing business in this State, 
may lie required by counties and incorporated cities and 
towus to pay a tax on the license or occupation in which 
it is engaged when the business is engaged in within such 
county, city or town. That such authority is granted by 
Section 2 of the act is clear, and that there is nothing 
thereafter in the act which deprives the counties and in- 
corporated cities and towns of such power is ako clear 
to my miud. The amount of tax they are authorized to 
levy is fifty per cent of the State Tax. The amount of 
license tax required of insuraace companies to fie paid 
the Shite is two hundred dollars. 

I am also of the opinion that counties and incorporated 
cities and towns may impose taxes on the business of any 
corporation, association, firm or individual doing a Sick 
Benefit Insurance business in this State, within such 
counties and incorporated cities or towns. 

Yours truly, 

W. II. ELLIS, 
Attorney General. 

LICENSE TAX. 

Tallahassee, Florida, Oct. 21st, 1!)U4, 
Hon. A. C. Croom. 
Comptroller, 
Dear Sir — Your letter of the lflth enclosing letter from 
Wilson & Toomer Fertilizer Company, relating to a license 
tax upon the occupation of "Manufacturer of Fertilizer" 
has been received. 

4 A LIT 
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You ask fur my opinion upon the question presented by- 
the letter above mentioned. 

I understand from the letter referred to; That Wilson 
& Toomer Fertilizer Co., is a corporation or copartner- 
ship engaged in manufacturing fertilizers in tliis State 
and that the company sells only its own production. 

Chapter 41*8^ laws of 1901 provides for a "license fee" 
or tax of twenty -five cents per ton to he paid to the 
State Treasurer by every Manufacturer, importer, agent 
or seller of commercial fertilizer, cotton seed meal, castor 
pomace, etc., offered for sale in this State. 

The act of 1903, Chapter 5106 does not impose any addi- 
tional (ax, as occupational or license tax upon manu- 
facturers of fertilizers. 

As to whether a ma nu fact urer, may be taxed as a mer- 
chant under the 17th section of Chapter 51(l<>. I have to 
say, That it is my opinion that so long as the manu- 
facturer con tin pm his sales to his own productions he 
would not he liable for the tax upon merchants, store- 
keepers and druggist provided for in said section. 

I herewith return the letter from Wilson & Toomer 
Fertilizer Company. 

Vonrs truly, 
W. H. ELLIS, 
Attorney General. 

RELATING TO STATUTES. 

Tallahassee, Fla., Oct. 21st, 1004. 
Hon. B. E. MeLin, 

Commissioner of Agriculture. 
Hear Sir — In compliance with ynur request noted upon 
letter from Samuel Gompers, President American Federa- 
tion of Labor, addressed to yourself, dated October 10th 
190 i, i"i which In* asks for copies of the following laws: 

'•T!:i' lio-.jrs of Labor; Veiti Mai ion of Mines; Supports 
of Mine-: in which Men Work; Check \Veig]im«ii ; Safety 
Appliances for Machinery in Workshops; Child Labor; 
Co:n] School Attendance; Lien Laws; Extent of 

; Hon from Judgments in Courts; Sanitary Condi- 
: tries, Workshops, Mills. Mines. Homes, etc.** 
I beg to advise, that there is no Statute in this Slate upon 
the following subjects: "Ventilation of Mines; Supports 
of Mint's in which Men Work; Cheek Weighmen ; Safety 
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Appliances for Machinery in Workshops; Child Labor; 
Compulsory School Attendance; Sanitary Condition of 
Factories, Workshops, Mills, Mines, Homes, etc." 

Chapter 5143, laws of l!)0.% embodies the lien law of 
this State, "For Material Men, Mechanics, Artisans ami 
Laborers." 

Chapter 5, Art. 1, Sections 199S to 2004 inclusive covers 
the law in this State upon the subjects of Homestead and 
Exemption. 

Chapter 4071, laws 1901, Relates to the Prevention of 
Cruelty to Children and to Rescue Children from Im- 
moral Surroundings. 

Chapter 4199, laws of 1893, Relates to the Hours of 
Trainmen on Railroads in this State, and is the only 
statute in this State BOOB the subject of, -'The Hours of. 
Labor." ^ 

I herewith return letter from Mr. Samuel Gompers, 
President American Federation of Labor. 

Yours truly, 
W. H. ELLIS. 
Attorney General. 

ERA XK LIX CO FXT Y A RMORY. 

Tallahassee, Florida, Xov. 1, 1904. 
Hon. W. S. Jennings, 

Governor of Florid a, 

Tallahassee. Florida. 

Sir — By act of the Legislature Chapter 5284, Session 
1903, the sum of Twelve Thousand Dollars or as much 
thereof as may lie recommended by the hoard of ap- 
praisers, provided for in the act, and approved by you, 
was appropriated for 1he purchase from the County of 
Franklin of the following described lot to-wit: "AM that 
certain piece, parcel, lot or tract of land situated lying 
and being in 1he county of Franklin, Stale of Florida, 
and more particularly described as lot one (i) Block 
nine ['.}). in the city of Apalnchicola, according to the 
map or plan thereof now in general use, — Together with 
ail and singular the rijjlils, tenements and appurtenances 
thereto belonging or in anywise appertaining.*' 

Section three of the Act provides, that the Attorney- 
General shall examine the title of said property and 
upon his making a report of its validity to the Governor, 
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and upon its approval by the Governor and the making 
and delivering to the Governor of the State of Florida 
and his successors in office, of a good and sufficient deed 
for such property, dnly executed by the County of 
Frnnklin, the Comptroller is authorized to draw his war- 
rant for so much of the twelve thousand dollars, as may 
he recommended by the board of appraisers -and ap- 
proved by the Governor as provided for in the act. 

It is the duty therefore of the Attorney General to ex- 
amine the title to the property and make a report to 
lour Excellency upon the quality of the title held by the 
County of Franklin. 

I have examined an abstract of the title to the prop- 
erty in question and certain certified copies of the record 
of deeds and seven original deeds referred to in the ab- 
stract and certain affidavits of citizens of Apalachicola, 
Florida, relating to the possession of the property. All 
of the above mentioned documents were furnished to me 
by Hon. W. J. Oven, of Franklin County Florida, and con- 
stitute the evidence of title in Franklin County to the 
property 1 herein described. 

From these documents it appears that Franklin County 
claims title under two deeds of conveyance from J. E. 
Gtrady, one dated September 15. 1897. and one J tine 9 th 
111(11. The latter deed recites a consideration of "One 
dollars and other valuable considerations." J. E, Grady 
claimed title by inheritance from his wife Alice £. Grady, 
the date of whose death is not given, and by deeds of 
conveyance from Mrs. Maggie Henry and her husband, 
John C. Henry, dated April 23rd 1904. Mrs. Elizabeth 
Feahney, widow, Mrs. Jennie Pearce. widow, Chas. Feah- 
iicy and his wife Grace Feahney, dated Mnrch loth 1904-, 
and Mrs. George Lucas, widow of John N. Lncas, H. L. 
Grady. Miss Elizabeth Grady, Mrs. Cornelia E. Parlin 
and husband, C. H. Far! in, T. B. Villeau aud his wife 
Mary Villeau, and E. C. Smith, dated March 11th 1904, 
heirs of John Lucas, who it is claimed was once owner 
of the property and who died between the years 1845 and 
1855. 

Mrs. Alice S. Grady claimed title under deeds of con- 
veyance from Catherine Baker and William N. Baker, 
dated July 30th 1885, conveying an undivided half in- 
terest and from M. C. Pickett and his wife Bachael K. 
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Pickett, dated Juno 251 li 1883, conveying an undivtrtwl 
half interest. 

Catherine Baker claimed, an widow of X. Baker and 
under deed from John E. Donaldson, dated October 2Nth 
1882 and bis wife's relinquishment of dower dated April 
31st 1883. 

W. X. Bake? claimed as son and heir of X. Baker 
and under deed front Roliert G. Baker and lib* wife 
Harriet L. Baker, dated October 24th 1882. Each of the 
above deeds purported to convey to the grantees an un- 
divided one half interest. 

The dale of the death of X. Baker is not shown, his- 
hetra it in claimed, were Mary Baker, daughter of X. 
Bain- ;>nd wife of John E. Donaldson. W. X. Baker,. 
Robert (5. Baker, sons of N. Baker and Catherine Baker, 
his wife. Mary Baker died without issue, her husband 
John EL Donaldson, surviving her. 

There are in the aftidavit of J, E. Grady, and in the 
deed from .Mrs. George I.ucns. el at., to J. E. Grady, 
dated March 11. BH)4. statements that X. Baker and 
M. C. Pickett, purchased the lot "At an administrator's 
sale of the property of John Jaicns." Flis death was 
prior to the date of the Tax deed to M. C Pickett, 
dated A,prU 13th 1875. The date of the "Adminis- 
trator's sale" is, not given, if it was prior to the date 
of the tax deed and any title was acquired by M. C, 
Pickett, under the "Administrator's sale" and be was 
tenant in common with X. Baker of the property, when 
the same was assessed and the tax tleed rx-v ;it?d. he 
sictpiiivd no title under that deed. If on tin- otter hand, 
he acquired title under the tax deed and the "Adminis- 
trator's sah'" did not occur until a date subsequent to 
the assessment and sale nf the property for taxes, then. 
no title passed by the ,; Administrator's sale." 

If M. (*. IMkett's title depends hjkhi thp tax deed. 
then he is. or his heirs, if he is dead, were tenants in 
wmiiidD with Alice S. Grady, because M. C. Pickett and 
his wife Bnehel K. Pickett only conveyed to Alice 8. 
Grady, an undivided- one half interest in the lot by the 
deed dated Jnne 25th 1885, and her husband therefore 
claiming as her sole heir could only convey to the county 
the interest which he inherited. 

It is useless therefore to consider the question of the 
validitv of the tax sale and deed to M. C. Pickett based 
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thereon, for if he claimed title thereunder when lie con- 
vened in Mrs. Alice S. Grady, and HMJi tax sale -was valid 
and tlie Ji'L'd executed thereunder convened 
title to him. be only conveyed an undivided half 
interest to Km Grady and the county's interest there- 
fore could be no greater. Upon this line of the title 
therefore I cannot report favorably. 

The conveyance from tlitherine Baker and \V. N. 
Baker to Alice S. Grady conveyed only an undivided 
half interest, representing the interest which it is claim- 
ed was acquired by N. Baker at the "Administrator's 
Sale". Of the property of John Lucas. The other half 
interest it is claimed was acquired by M. 0. Pickett at 
the "Administrator's Sale,'' The abstract does not 
show the history of the title beyond the deeds froru K. G. 
Baker and John E. I>oiialdson to Catherine Baker and 
W. N. Baker, executed in lSt>2. It is not shown how 
N. linker acquired title, there is no evidence of The "Ad- 
mi iiistrn tor's Sale" or the regularity of the proceedings, 
this howeve? may be cured by the deeds from the heirs 
of .John Lucas, executed in HUM. Hut the a list met shows 
no title in John Lucas, uor does it show that title has 
ever passed out of the United States Government or 
thai the properly in question was a part of the "Forbes 
Purchase" or formed a pari of any Spanish Grant. Upon 
this line of the title therefore I can not report favor- 
ably. 

The Question of title by adverse possession is presented, 
but as the abstract does not show that title has not 
passed out of the United States Government, nor that 
it was never in the government, it is impossible to say 
that adverse possession has beguu to run. Adverse pos- 
session can not exist against the government. To con- 
stitute a possession such as will bar the title of the 
owner, the possession must be adverse, notorious and 
open, that is actual, visible, and exclusive, continuous 
and under claim of title uuder an instrument in writing 
as lieing a conveyance of the premises in question or 
upon the judgment or decree of a eomi>ctent court and 
such possession lias continued for seven years. These 
different elements of adverse possession are questions of 
fact ami may l»e considered established when found by 
a jury and then, final only, as to the parties to the suit. 
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I can not therefore, declare ipie title of Franklin 
County to the property in question valid. 

Respectful I v so 'unit ted. 

W. II. ELLIS, 
Attorney (jeneral. 

CERTIFICATION OF TEACHERS. 

Tallahassee, Florida, Dec 20th, 1904. 
Hon. \V. N. Sheats, 

Slate Superintendent Public Instruction, 
Tallahassee, Florida, 

Iieaf Sii — Your loiter of 1 'ecembcr loth. 1901, re- 
ferring to Section 13 of Chapter 5204 laws of 1003 haa 
been received. 

You ask my opinion oh the following questions: 

1st "Should each of these ,er' ilicnte* show an ;nerage 
grade of !}!l per <■ ni or will il lie suhVioul for (he com- 
bined average grade of any two or three of these cer- 
tificates to equal OH per rent?"* 

2nd. '-What con Id be the effect if the applicant after 
teaching six years under two certificates averaging 90 
per cent, fails in a subsequent examination to make 90 
per cent, or fails to take a first grade certificate?"' 

3rd. "What should he the effect if the applicant, after 
teaching six years under two certificates averaging 90 
per cent, ceases to teach hut engages in other educa- 
tional work requiring no certificate?" 

Chapter 5204 is a revision of the subject of the "Cer- 
tilicatiou of teachers," but does not amend or repeal 
Chapter 4192 'Acts of 1893 as amended by Ohaptlbr 
4331 Acts of 1S95 and Chapter 4991 Acts of 1901, so 
far as the same relate to uniform and fair examinations. 

The Act of 1903 made no change in the law as to the 
subjects upon which an applicant for a first grade cer- 
tificate must be examined and the grade of proficiency 
to be made in the examination. Section thirteen of the 
Act provides for a kind of reward to teachers for ex- 
cellence and proficiency in knowledge and experience in 
service. Under the first paragraph of the section, the 
holder of a first grade certificate (which has not ex- 
pired) who has served twenty years as teacher in thia 
State, having served nine of the twenty years under cer- 
tificates issued since January 1st A. D. 1894, may have 



his certificates endorsed by any county Superintendent 
in (he State, under the conditions expressed in' the sec- 
tion, which continues the validity of the certificate dur- 
ing the life of the holder. Thus a reward is provided 
for experience shown by the years of service and for 
proficiency shown by a first grade certificate. The pur- 
pose of the act is to encourage efficiency in Pedagogy 
and it should be construed with that object in view. 

The second paragraph of Section thirteen of Chapter 
r>2t(4 nf the Acts of 14W3 provides for Hie issuing of 
"first grade life certificates," based upon six years ser- 
vice as teacher under first grade certificates issued since 
January 1st A. D. 18!) J, showing a certain required 
average grade of proficiency. To have taught six years 
under first grade certificates issued since January 1st 
is;u. one must have obtained two certificates. The 
question is what grade should these certificates show? 
The statute provides that. "The average grade of each 
certificate" shall be not less than Ml) per cent. This can 
not mean that one may take two or three certificates or 
any two and compute the average of the average shown 
by the certificates selected, if indeed such can he done. 
An average is the mean hctweeu two extremes. The sub- 
jects upon which a first grade applicant is examined 
have been the same since 1893, except, Penmanship and 
Book-keeping, which are no longer subjects upon which 
an applicant for first grade is examined. Each certificate 
shows the grade made njiou each subject at the examina- 
tion upon which it was issued. These grades are added 
and (he sum divided by the number of subjects, the 
quotient shows the average or mean grade between the 
lowest and highest. Five years later the average may be 
very much lower or very much higher. It would he just 
as unfair and inaccurate (o add the average grade of 
the first certificate to tine average grade of the last cer- 
tificate when the average grade of the latter is much 
lower Than the first, and say that the quotient of such 
snm divided by two, represents the present grade of 
prnfhiertcy of the applicant upon the subjects " upon 
which he was examined, as to add such average grades 
when the average grade of the latter certificate is very 
much higher and going through the same process, say 
the result represents the true mean degree of proficiency. 
In the first case, the certificate may show an average of 
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100 per cent and the latter certificate 80 per rent ; tins 
is dearly retrogression, Inefficiency. In I he second cane, 
the first certificate may show oo per cent ami the latter 
100 per cent; this shows advancement, progress, develop 
ment, efficiency. Should each of these certificate hold- 
era be rewarded alike? I think not, nor do I think 
eucli was the purpose of the statute. 

In answer to your first question, therefore, 1 say that 
it is my opinion, that each certificate should show a a 
average grade of 00 per cent. I am also of the opinion, 
that the last first grade certificate issued tip the appli- 
cant should he one of the certificates presented, and if 
the teacher tried for a first grade certificate at (he last 
examination and failed, such teacher would not 1m> en- 
titled to the benefits provided by the second paragraph 
of the section. I think that the phrase "Has taught 
school in this State for six years under first grade ear- 
tificates." means six scholastic years next preceding the 
application for a first grade life certificate. 

Yours trulv. 
\V. H. ELLIS, 

Attorney General. 

COUNTY OFFICERS. 

Tallahassee, Fla., Decerning 271 h. 1904. 
Don. A. C. Cronm, 
Comptroller. 

Dear Sir — Yonr letter of the 22nd enclosing com- 
munication from Mr. It. F. Owens, of Bristol. Florida, 
and requesting my opinion upon the question pro- 
pounded, has been received. 

My understanding of the silmit|on is: Mr. II, F. 
Owens, is now occupying the office of Tax Collector of 
Liberty County, was. at the last election elected to the 
office of County Judge, lie has subscribed to the oath 
and filed his bond, which has Iteen approved by the 
Board of County Commissi oners. He desires to know if 
he should remain in the office of Tax Collector until 
his successor is qualified. 

Section 14 of Article 10 of the Constitution provides 
that. "All State. County and Municipal officers shall 
continue in office after the expiration of their official 
terms until their successors are duly qualified." 
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The duly imposed by the above section rests alike 

Upon I lie Tux Collector and Comity Judge. 

Si". Hon ir> uf Article Ki provides that, "No person shall 
hold, or perform the functions of more than one office 
iradcr tin* government of this State at the same time; 
Provided* Notaries Public, Mililia Officers, County 
S In ill officers ami Commissioners of Heeds taay be 
ejected or appointed to fill any legislative^executive or 
judicial office." 

As Mr. Owens can not under the Constitution hold, or 
perforin the functions of the it (lire of Tax Collector 
ami County Judge, at the same time, and he is required 
In intitiriue in the office of Tax Collector until his suc- 
cessor is qua tided, it follows ttiaf he rimiiot he qualified 
as County Fudge until his successor is qualified as Tax 
Collector, And ag the same duly rests upon the occu- 
pant of the office of County Judge to continue in office 
until hi* roccessor is qualified that office will be occupied 
nut i I the successor to Judge Smith is qualified. 

I herewith i el urn letter of Mr. It. F. Owens. 

Yours tralv, 
' \V. H. ELLIS. 
Attorney General. 



s 
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LETTERS OE THE ATTORNEY GENERAL. 

Tlie following are some of the letters written in 
answer to tlip unofficial comrannicatioiis referred to 

heretofore in this report. These letters are of a general 
character and may he of some benefit to the county 
officials, anil for that reason are incorporated herein. 

RAILROAD CROSSINGS AND CATTLE GUARDS, 

Tallahassee. Flu.. Fell. 24, 1004. 

Dear Sir — Your letter of the Hilli instant has heen 
received. The statute referred tn. chapter 4188, Laws of 
1893 lias not heen amended and has nut heen construed 
by the Supremo Court so far as I am advised. 

I interpret Hie law to mean, that a railroad company 
operating a line of railroad in this State is required to 
erect a cattle guard and suitable crossing upon its rail- 
road, upon each plantation, farm and pasture in actual 
cultivation and use. through which the railroad com- 
pany maintains its line of road, when the company is 
petitioned so to do by five freeholders living near the 
plantation, farm and pasture. The petitioners may des- 
ignate the point at which the cattle guard and crossing 
is to he built. The owner of the plantation living on or 
near the plantation may he one of the petitioners. I 
think that residence within two or three miles of the 
proposed crossing or cattle guard would come within 
the meaning of the statute requiring that residence of 
the petitioners he near the plantation. Each cattle, 
guard nud crossing must be the subject of a separate 
petition, one petition may embrace one cattle guard and 
one crossing. The proviso is uncertain in meaning but 
as the statute provides for a forfeiture on the part of the 
railroad company for failure to comply with such, it 
should be construed strictly. Placing a strict construc- 
tion upon it therefore, a freeholder signing more than 
one petition would render the petition, so far as he was 
concerned, of no force. To secure a crossing and cattle. 
guard the plantation, farm nud pasture must be tra- 
versed by the railroad line and be in actual use and 
cultivation. Yours trulv, 

W. H. ELLIS, 
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LICENSE TAX BILLIARD AND TOOL TABLES, 

Tallahassee. Fla., Feb. 24. V8M. 
Dear Sir — Your letter of the 2:b*d instant asking a 
consideration of the latter part of. Section 36, Chapter 
510(i. Arts of 1903 which reads as follows: "provided that 
the license for billiard tables outside of and disconnected 
with a bar room or its proprietors shall pay a tax of ten 
dollars" is received. That proviso does not include pool 
as well as billiard tables. 

Yours truly, 
W. II. ELLIS, 

SUPPLIES COUNTY OFFICERS. 

Tallahassee. Fla., Feb. 24, 1904. 
Dear Sir — 1 am in receipt of your letter of the 17th. 
Section 49(1 Rev. Stnts. of Fla. does not provide for the 
furnishing of "supplies" by the County Commissioners 
to Justices of the Peace but merely directs the County 
Commissioners to purchase blank books and stationery 
from parlies manufacturing them in this Slate, provided 
they can lie bought on as fair and reasouablc terms as 
elsewhere. 

The roomy's Attorney is the proper one to advise the 
Coonty Coaimifisiooera as "to the County's duty in the 
matter of supplying stationery 1o Justices of the l'eaco. 

Yours truly, 
W. H. ELLIS, 

STATE ATTORNEY. 

Tallahassee, Fla., Feb. 25, 1904. 
Denr Sir — Your letter of Die 22nd instant to band. 
The grand jury has the right to require the State's At- 
torney to attend its sessions fur the purpose of ex- 
amining witnesses in its presence and for giving advice 
upon any legal matter, and to issue subpoenas and other 
process to secure witnesses. I would suggest that if 
you. as a grand juror, desire any information or in- 
struction as to your duties and responsibilities, that the- 
judge of your court in his charge to the grand jury will 
enlighten you fully upon the subject. 

Yours truly, 
Die. W. H. E. W. H. ELLIS. 
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TAX COLLECTOR. 

Tallahassee, Flu.. March 2, 1!)(I4. 
Hear Sir— Section 55, Chapter 51«H>, Laws of P.H13 
makes it the duty of tin* Tax Col lei-tor, before issuing 
a. license based on tlie property valuation or capital 
stock to require the party applying for said license to 
tile under oath, duly authenticated, a statement of the 
value of the property or the amount of capital stock. 
Section 129!) Rev. Slats, designates the officers who are 
authorized to administer oaths in this State Chapter 
51111! does not authorize the Tax Collector to administer 
the oath. Yours verv trulv. 

Die. \V. H. E. XV. H. ELLIS, 

.11 STICK OF THE PEACE AND NOTARY PUBLIC. 

Tallahassee. Fla., March ZS, 1WI4. 
Dear Sir — A Notary Public may offer himself for 
election to the office of Justice of the Peace without 
resigning his conmrfssion as Notary Public, and if 
elected may hold l«>th the offices of Justice of the Peace 
and Notary Public. 

Yours ve?v trulv. 
We. \V. H. E. W. H. ELLIS. 

• 
SHERIFFS. POLICE OFFICERS, INTOXICATING 

LIQIORS. 

Tallahassee, Fla.. March 23, 1984. 
Dear Sir — I am iu receipt of your letter of 14th inst. 
end U"# to call your attention to Chapter 4SK12. Acts of 
Phil. 1 1 provides that it shall be the duty of all 
Sheriffs, Deputy Sheriffs, Constables and Police Officers 
in their respective jurisdictions and they are authorized 
and empowered to enter any building, booth or tent 
with or without a warrant in which they have good 
cause to suspect that intoxicating liquors are kept for 
sale contrary to law. That constitute! (lie only detective 
force which the people can rely upon to detect or bring 
to light the crimes of which you complain unless some 
private detective agency be called upon. 

Yonra very truly, 
Die. W. H. E, W. H. ELLIS. 
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HWIISTHATIOX HOOK?. 



Tallahassee. Flu.. March 2:ird. lf>1)J. 
Dear Sir— Chapter 52*9, Acts of 1999 provides -that 
whenever- the State, Congressional or County Committee 

of any political party which at the last preivdinj: elec- 
tion cast 40 per cent of the rotes cast, shall have railed 
n primary election to he held prior to the time for 
registration for a general election, the registration 
books of each county shall be oj»en in each election 
district for four weeks for registration. This act. of 
course, makes such registration legal. The registration 
is conducted in the same way and Subject to the same 
lavvst as registration for a general elect ion. Certificate* 
may lie issued to the voter and he may vote at the 
general election in Xoveinlier without having lo register 
again. Yours truly, 

Die. YV. II. E. VV. II. 1)1X1 K. 

II 101 i ISTrtATI OX. 

Tallahassee, l'ta.. Karch S-i. MM&, 
My dear Kir — Section 8, Chapter 4S28, Ads 
«>f 1895. provides that upon application for rvfftotmttofi 
eactfc elector shall lie required to take and Bohscrihe to 
an ontli that he has lieen a real deal of the county for 
six nioulhs. Section 1 of that act provides that every 
male person Of the age of 21 years and upwards that 
shall, at the time of registration be a citizen of the 
[tailed Btates and shall have resided and had his habita- 
tion, domicile, home nud place of permanent abode in the 
county fur si^ months and in Florida for one year, if 
othctwise qualified according to law in such county. 
shall be deemed a qualified elector. The Act of l'itirf 
simply provides for toe opening of registration books 
fuj- registration, and I suppose in order to register he 
v. il] have to t-oinc np to the same requirements that the 
law prescribes for registration prior to the general elec- 
tion. It n'l'ina, therefore, that unless yon could subscribe 
to the oath at the time you apply io register yon could 
not vote in the primary. 

Very truly vours. 
Die. \X. II. K. \V. il. ISLLia 
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RRiJISTHATIGX. 

TnlltllYlMwrr Fla., April 2nd, 11101. 

Dear Sir— Your favor of March 2!Hh to linnd, 

A person applying for registration must appear at 
Hi" time he makes such application lie twenty-one years 
of age. The oath required by Section 3, Chapter 4:t2s, 
Iiiwk of 1S f J5 must be taken l»y the person applying for 
registration. 

A man is not relieved of the duty of voting because of 
:i temporary removal from the county in which he has* 
duly registered according to law. There would have 
to lw> a change of residence from one county to another 
liefore he is relieved from the duty of voting in the 
county iu which he is legist ered. 

I icier Section IS. AH of IS'lo it hecomfifl the dtttj at 
an elector when he removes from one district to another 
in the same county to notify the Supervisor of Kegis- 
(ration of such change of residence and surrender his 
certificate of registration. In case of his failure or 
refusal to notify the Supervisor of Registration of his 
removal, it becomes the duty of the Sujiervisor of Regis- 
tration, upon the fact of such removal being hrought to 
his knowledge to erase the name of such person from 
the registration hooks. The section furl Iter provides 
that no elector who having previously registered and 
who shall have removed from one district to a not her in 
the same county shall be allowed to register, nor shall 
lie be allowed to vote by the managers of any election 
without a certificate of transfer as provided in the net* 

I think this section prevents an elector who lias 
changed his residence from one district to another dis- 
trici in the same county from voting in the district in 
which he was originally registered. 

XotLTO vcrv trulv, 

W. II. ELLIS, 

REGISTRATION. 

Tallahassee. FK. April 2. l!!Ml. 

Dear Sir — Tour letter signed, "Supervisor of Regis- 
tration, Nassau County. Florida" has been received. 

The records here show that the Supervisor of Regis- 
tration lives at King's Ferry, but as your letter is dated 
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at Fernandina. I presume that you desire to have thin 
reply addressed to the Fernandina postofflce. 

You ask four questions concerning the registration of 
voters at this time. I will answer them in the order 
propounded. 

1st. A person who registers now becomes, under the 
law, a legally registered voter and may vote iu the pre- 
cinct in which he registers at the general election with- 
out registering again. 

2nd. The boohs are opened for the registration of all 
voters regardless of political affiliation. 

3rd. A person applying to register must swear that he 
is twenty-one years of age ; that he has been a resident 
of the State of Florida for twelve months and of the 
county for six months; that he is a citizen of the United 
States and that he is qualified to vote under the Con- 
stitution and laws of the Stnte of Florida and that he 
will protect and defend the Constitution of the United 
States and of the State of Florida. You will see from 
this oath that the person who applies for registration 
must he at that time twenty -one years of age. 

4th. The i-egist ration is conducted under the law of 
1896, Chapter 4328. 

Y'ours very truly. 
Die. W. H. E. W*. H. ELLIS. 

REGISTRATION. 

Tallahassee, Fla., April 2, UMI4. 
Dear Sir — My opinion is that the Ai-t of 19(13 simply 
provides for another opportunity to register and that 
such registration is conducted in the same way as under 
the Act of isiir». Chapter 432N. It is true that the act 
of 1903 is not as full as it might lie. but still I think it 
ought to he construed liherally. 

Yours very truly, 
Die. W. II. E. W. H. ELLIS. 

STATE ATTORNEY. 

Tallahassee, Fla., May 27, 1904. 
My Dear Sir- — I am in receipt of your communi- 
cation of the 24th. The Statute law of the State so far 
as it relates to the duties of a State Attorney, is, as yoa 
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know, rather vague and iunnttlcient. To an officer wh* 
desires to perform hit*. full duty toward the people, the 
taw may appear to be sufficiently flexible to airmd hhu 
affirmative an t Inn-it v for the performance ol' anv act hi 
Hit' line of his official duties, as those duties are gen- 
erally linui'i'stiHid liv (lie profession to appertain in iliat 
office.' '-'Oil the other baud, a persoti occupying the posi- 
tion or State Attorney, who intends to do only that 
which the law specifically and affirmatively directs and 
ronimauds him to do. will find no end of limitations upon 
IUh authority, and ids duties exceedingly narrow and 

circninscHlied. 

As for me, I a in disposed to place a liberal const ruc- 
tion upon our statute law which relates lo Ihe duties of 
State Attorney. While applications for writs of habeas 
eoypus are usually ex parte proceedings, [ can Imagine 
Instances in which it would 1m- of great Importance for 
the State to lie represented, and it may tun be iiuprojwr 
in all criminal cases where n writ of habeas corpus is 
applied tor, for the State to be made a party. Section 
Viil of the Revised Statutes makes it the duty of ihe 
State Attorney to appear in the Circuit Court within 
bis Judicial Circuit and prosecute or defend on behalf 
of the state all Mitts, applications or motions, civil or 
criminal in which the State- Is a patty. I think that hi 
everj step taken in a criminal prosecution, iln* Stale 
should be represented. The Importance of a ease la a 
matter which should be taken into consideration, and 
that is left to your discretion. If the Bradford County 

'case Es one of _ especial Importance 1 suggest that you at- 
tend the bearing. 
Then- is no "provision for the payment of fees a ad 6SC- 

' peases; that is the fault of the Legislature in omitting 
to provide tberefoc. but tb:it sbould not stand in the 
way of Ihe discharge of o tie's duty. 
If 1 eati fte of service lo fon at any rime, commandMnc. 

V" j'hi is "vecv 1 trulv. 
Die; (V " '^ W* R ELLIS. ■-■*'- 

AUy 
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RECORDING DELINQUENT TAX LIST. 

Tallahassee, Fla.. May 30, 1904. 

Dew Sir — Your tetter of the 25th to hand. 
I understand that you wish to have niy opinion upon the 
following question: Should the advertisement of the 
delinquent tax list which the law requires the Tax Col- 
lector to make out and cause to he published he recorded 
in the county clerk's office? 

In answer to that question I say, yes. In the first 
place the law requires it to Ik* done. Sec. 10, Chap. 4515, 
Acts ISO". That alone is a sufficient reason why it 
should be done. Hut there is another reason which may 
account for the existence of I he law. The publication 
of the delinquent list is necessary to the validity of the 
sale. It fimishes the notice to those who have failed to 
pay their taxes. Recording the advertisement in a certain 
office preserves an official, authentic and permanent rec- 
ord of the notice. 

As for compensation, the Act of 1S07 which is 
amendatory of the Act of 1896 failed to provide for any 
compensation to he paid to the clerk for recording the 
notice. Yours truly, 

. W. H. ELLIS. 

TEAi'HERS CERTIFICATES. 

Tallahassee, Fla.. June 11, 1901. 
I>ear Rir — I hope you will pardon delay in my reply 
to your letter of recent date. I am afraid that I do not 
quite understand your question. The Act of 1903, 
Chapter 5204 does not provide for extending the time 
for which teachers certificates were issued, except in the 
case of primary certificates, which, under Section 8 of 
the above named Act are valid for four years, and first 
grade certificates which are good for five years. County 
Superintendents, under Section 13 of that Act may, 
under the conditions therein specified, endorse first 
grade certificates making them perpetually valid during 
the life of the holder. Under the- saint Section the- 
Coonty Superintendent may issue JJR^-the Jtutider of -tBe 
flrgt grade certificate issued -elnVfe January Tat, 1904," » 
frst grade life certificate good in any part of the Btate 
and of perpetual validity in the" county where, such en- 
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dtir wnien t is made. No certificate issued since January 
1 1* I 1894 >» rendered void by the Act of 1903. There were 
no "tt[H"tiitl or primary" certificates issued under the Act 
nf 1*93, Chapter #192, 

1 hone I have answered your questions in (he fore- 
fOittg, Yours truly, 

W. n. ELLIS. 

JUSTICES OF THE PEACE DEMANDING COSTS 
B KFOKE I N V EST 1 *i AT I O N . 

TwTlntnniifWi, Fla.. June 2G, 1904. 
Dear Sir — Your letter nf Hie 13th asking for my con- 
struct inn of Section 2!Ht(i Revised Statutes has been re- 
ceived. 

1 think that it is the purpose of the Statute to vest 
in the Justice's of Hie Peace a discretion in the matter 
of demanding the payment of costs or security for same 
iu the advance of an investigation. The Section htta lteen 
so constructed in one or twa counties in this State and 
I think the construction i,« eminently proper. 

Very trulv vours. 

W* H. ELLIS. 

T KAN SEEK OF REGISTRATION CERTIFICATE 

Dear Sir : Tallahassee, Fla., June 22, 1 Stilt. 

Your letter of tin* Hith would have received Im- 
mediate attention, hut for several days I was routined 
to my room with fever and the correspondence ac- 
cumulated on my desk to such an extent that the answer 
to your letter was delayed. 

Section 15, Chapter 4328 provides that when an elec- 
tor is registered he shall lie furnished by the Registra- 
tion officer with a certificate of registration. No person 
is permitted to vote in any other election district than 
the one in which he ir registered. The same section 
gives a form of a transfer certificate. Section 18 of the 
name Act provides that, in ease of the removal of an 
elector from one district to another district in the same 
rtofiDty he must notify the Supervisor of Registration 
of sach change. The "Supervisor in required to enter the 
fact upon the Te^wrrarion twolcs and" iaawe to the vottr 
a transfer certificate. He then becomes dulv registered 
In Hie 'precinct to which }>■> has removed and can vote. 
f j . t? ! , ■'- Very truly your*, 

f. W. H. ELLIS. 
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GARNISHMENT. 

Tallahassee, Vl\.. June 22> fO»4. 
Meat- Kir — I think ilt.-ii your position with regard to 
Mril of garnishment is i on eel. The principle is that 
T In' i inhnrrassment and delay in the ndminist ration of 
public affairs likely to ensue front submission to such 
process is suflicioul reason for holding tin- govern men I of 
•the Siate from garnishment process. The possession of 
an officer if deemed in law the possession of the govern- 
ineiit itself and such exemption ran not lie avoided by 
garnishment of the i /insurer or oilier officer or agent 
ih rough whom pay mini of the govern men i creditors is 
usually made, and it wa« hehl by the Snpreinc Court of 
the Tailed States iliui a rierk in the War Department 
throngfe whom the salaries of clerks in that department 
Mere paid was not subject to garnishment. In Massa- 
chusetts it was held that ;i Slate lunatic hospital under 
the eontrol and government of the State of Mnssa- 
chnaetts was not subject to garnish men t. 

Verv trulv yours, 

W, H. ELLIS, 

CRIPPLES, PEDDLE WITHOUT LICENSE. 

Dear Sir: Tallahassee. Fla., June 22, 1M4. 

Your Setter of .June 20th to hand. Ken ion 54 of 
Chapter ."lllii. Laws of l!M):{ provides thnt all erinn'e^ 
or other parties physically incapable of manual labor 
shall lie allowed' to peddle wit lion t paying n. license, 
using their own capital in the counties in which they 
live; also to drive a public hack or dray without paving 
a State, iv-inty or City license, provided tin 1 hack or 
'dray Iiclon'gs tri Ittmself. The exemption does not apply 
to the sale of spirituous, vinous or malt HqunrtL-J&hap- 
ter 4667, Lava of 189!) ' provides for a similar exemp- 
tion in favor of ex-Confederate soldiers to peddle. You 
will observe that these statutes do not provide for his 
conducting any other business than that of peddling or 
draying without license. 

Very truly vours, 

XT. II. EUJ8- 

..: ~ : .vi 






Kl'I'KU VISOR OF HFUISTHATION CUSTODIAN, 
RHO I. STRATI UN HOUR.'. 

Tul tiiliii ssi sp, F1h., .Inly 2nd, V.m. 

My dear Sir — Tour letter of (he 24th ult. baa been re- 
ceived. [ have just Retained f i-» n n a short visit to At- 
lanta which accounts for the tardiness of my reply. 

In regard to Mie matter to which you refer. I have to 
say, that Section ^il of Chapter 4'.Y2i> laws of 18H5 seems 
to vest in the Supervisor at Registration a certaia dis- 
cretion as to what may coaatttate Indiscriminate hand* 
ling of the registration hoi»ks; that section clearly uu- 
taorisea any elector at any time to examine then as to 
the smtus of hts own nann- upon ihe books of the elec- 
tion district to which he imiy belong, hut it seems also 
to prohibit the Indiscriminate handling or examining 
of the hooks by any one. 

The Supervisor of Registration is by law made the 
Rile custodian of the registration hunks, it is for him 
to decide wind const it tiles Indiscriminate handling. His 
other duties are prescribed by law and an examination 
of (lie entire subject may throw more light upon the 
question. Soars rcry troly, 

YY.H. ELLIS. 

TAX SALt: CERTIFICATES. 

Tallahassee, Na.. duly 2nd, !!M»4. 

My dear sir — Your favor of recent* data to hand. The 
law referred to coaccrning cancellation of certificates of 
tax sale, does not provide for payment by any one for 
the cancel hit ion of certificates, which appear on their 
face to be illegal.- void or erroneous in their description 
or Ot he r wis e. It would seem to l»e a hardship upon the 

owner of the property to charge him with cs ellation 

fees of tax certificates issued upon the sale of his prop- 
erty which sale may be void. And Sec. 1306 of the Re- 
vised Statutes provides thai "No officer shall charge 
for any constructive service, and no fees shall In- charged 
in any case, or for any official service performed, unless 
said fees be expressly authorized and their amount 
speci'ed by law." There is certainly nothing in the 
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stm nit* wliirli authorizes i In* expense of tiich cancella- 
tion in be paid by the count v. 

Yours verv truly, 

W. 11. ELLIS. 
t 

transfer op county funds, not al'thor- 

izeu— settlement of tax collector. 

Tallahassee, Fla., July 8th, 1!HW. 

My dear {Sir — Yum- letter of tin* '2ml has been re- 
ceived. The question ns propounded to me, is one which 
is involved in some difficulty, and has i-equlrud con- 
siderable thought and investigation. 

1 haw arrived at the conclusion thai the county com- 
missioners are not authorized lo direct the county treas- 
urer to transfer to i lie Road and Bridge fund, the money 
collected ami turned over lo him liv the collector oil ac- 
count of I lie lax to nay outstanding indebtedness. I takw 
it that the phrase, "outstanding indebtedness," as used 
in the Acts of litlEt. relates to such indebtedness as the 
county is authorized hy law to routract. When the county 
commissioners exceed their authority and contract in- 
dehieduess in lite name of the county, it is not within 
the meaning of 1 1n- Acl a debt due hy the county. When 
a tax is laiil and collected fur outstanding indebtedness, 
a distinct fund is created, which fund must he devoted 
to the payment of such indehteduess then outstanding, 
which the con my commissioners were authorized under 
the law to create against the county. 

As to the last question, **Cun the county commissioners 
force the Tax Col lee tor to a sen lenient on the tax 
hooks of last year a I any certain time?" I have to say, 
that the law requires the Tax Collector to make a 
"Pinal report lo and settlement with the Compt roller 
and County Commissioners on or before the first Mon- 
day tu .July." This I lake to lie a ministerial duty, and 
the Tax Collector therefore, can he compelled hy man- 
damus to make I he report required by law. . 

Of coarse the mandamus cannot control the character 
of his report, hut he can he required to make his report. 

Yours very truly, 

W. H. KLLISy 
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OFFICE HOLDING. 

Tallahassee, Fin., July Stta, 1004. 

Dear Sir — Your letter of recent flate to Hon. J. B. 
Whitfield, Attorney General, was giveu to me by that 
gentleman for reply. 

You ask, if there is any thing in the laws of this State 
to prevent yon from acting in the capacity of County 
Commissioner and Postmaster at the same time. I have 
to say that See. 15 of Art. If! of the Constitution of the 
State of Florida provides; that, "No peTOOU holding or 
exercising the functions of any office under any foreign 
govern men I. under the government of the United States, 
or under any other State, shall hold any office of honor 
or profit under the govern men t of flu's Stale; and no 
person shall hold, or perform the functions of mora than 
one oflice under the government of this State at I he same 
time; provided, Notaries pontic, mil it id officers, county 
school officers ami commiss toners of deeds uiny lie 
elected or appointed to fill any legislative, executive or 
judicial office." 

I think that the office of Post master is an office under 
the government of the Cni led St sites and any one oc- 
cupying or exercising the functions of that office would 
ls> precluded under the Constitution of this State from 
holding I he office of County Commissioner which is an 
office of honor nud profit under the government of this 
Slate. Yours very truly. 

w.'n. ELLIS, 

COl'NTY COMMISSIONERS. 

Tallahassee. Fla.. Sept. 15, 1!HH. 

Dear Sir — Your favor of the 30th ultimo has been 
received. I have just returned to Tallahassee and 
hasten to reply. 

First. T want to thank you for the post-scrip. 

The power is vested in ihe County Commissioners to 
order any "hook or hooks" tninscrilied whenever the same 
are not properly hound or mutilated. Sec. 1:{!H of the 
Revised Statutes requires the Clerk to keep a record of 
deeds, in which shall he recorded all deeds, etc.. and « 
record of mortgages, in which he shall record all mort- 
■gugeu, etc. This seems to require two books, one for the 



record of deeds ami llm other for Hip record tif mort- 
gages. 

"Now tinder Section .">7S Revised Siatulcs, Hip County 
Commissioners may order i lie Clerk to transcribe any 
book or books. The act does not authorise tliem to elim- 
inate in their orders, deeds which appear to he defective 
nr irrrgolerly recorded, Or "instruments which were not 
entitled l" record in lli;:( particular book. The whole 
bonk must be transcribed. 

Tbfl ord 'hi read in substance as follows: "It 

was ordered that the County Clerk transcribe hook No. 
. ..." The County Commissioners have no power to 
pltiiiiiKUe from that hook any instrument, which may 
have heen recorded properly or Improperly therein. 

Yours Irulv. 
\Y. H. ELLIS. 

i'. s. These are questions however for the County 
Am irney, as yoti remarked. 

LICENSE, COUNTY JCDGE. 

Tallahassee, F'a.. Bept 15, isint. 

Dear Sir- Your letter <if the :!1st ultimo has been re- 
ceived, [ have jus! returned to Tallahassee ami hasten 
to i-< ■■■';, :o your comnnuiir;;tio]i. 

Vip;i insist thai the County Judge is require 1 by the 
Con^li in lion to issue all licenses required hv law to lie 
issued in (he county and thai he does not isiuic the li- 
oa BB C S as contemplated hy the Constitution, when he' 
sijrns them, ;:tlixes llie seal of his office therein and de- 
livers ih'ia lo the Collector for delivery to 1he licensee. 

Keel ion 17 Article ."> or the Count itutinn prescribing 
the powers ami duties of the County Judge; among other 
tliitu' : provides: that t lie County JidTe "Shall issue all 
Hceuses reoulred by law to Is- issued in the County," 

Sen ion f> Artieh* s of the Constitution provides that 
the powers, duties and compensation of the Tax Collec- 
tor shall he prescribed by taw. 

Sec' ion T, Article U of the Constitution provides that 
"The Legislature may also provide for levying a special 
capitation tax and n tax on licenses." 

Now an occupational tax or license tax such as is 
contemplated hy Chapter 51Ufi Acts of 100:1 and similar 
acts, is merely a tax on the vocation or business described' 



in the act nr mot* property a tax i>ti the licences provided 
by I lip act to Ik 1 Issued. ,v license is a legitimate su'iject 
of. taxation as property. Mr. Justice Cooley sa.\s. that 
the power at taxation extend* to every trade or occupa- 

tion and to every species of possession. Pari of the 
revenue fur Stale ami county is raised by this tax on 
licenses. The license is not issued until tin* tax «m (he 
vocation or lieeu.se is paid. The Tax Collector does not 

issue it, i Although Section B8 Chapter 5106 Acts of 1003 
seems to indicate that If does) his signature luertdy 
shows that the tax thereon has been paid. The County 
Judsje si^u.s the license, affixes the seal of his court and 
issues the license, the same remain ins in the Tax Col- 
lector's hands until ihe tax thereon is paid. The. Statute 
which requires the Tax Collector lo "litl on I and t.ijzn 
each license I>efore issnitijj the same to pefson or per- 
sons paying hita the accessary amount therefor" docs 
not conflict with Section IT Article which reyuirt 
licenses issued in the county in be Iscned by the*County 
Judge. The custom which the Coonty Judges follow, uf 
si,-ti'n-. several licences in blank and affixing the seal of 
their oliii-e thereto is merely a mailer t>( convenience. 
The Statute prescribes the foe to he charged by the 
County .Indue Tor issuin;,' I he license. 

Section i»7 Chapter 4.*!22 Acts of lS'ir. a* amended by 
Chapter 4515 Acts of lNiT prescribes the compensation 
of the Tax Collector. 

I think that timler the present system the County 
Judge is- ins the license as contemplated h\ the Con- 
stitution. 

You understand of course that this opinion is Riven 
as a matter of courtesy to \ou. It is n.i part of my 
official duty to render il and Can not therefore Is* con 
Bhlercd as an opinion of the Attorney General, 

Yours very truly, 
Die. W. W. T. W. H. ELLIS. 

SHERIFF'S FEES. 

Tallahassee, Flit., Sept. 15. 1SHI4. 

Dear Sir — Your letter of the 12th ultimo received. 

Section 1255 Revised Statutes fixes the compensation 
and fees to be charged by Sheriffs. The section does not 
provide for a fee of t2.(10 i>er day for attendance upon. 
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County .Midge's Con ris or Courts of Justice of the 
Peace. 

Section USUI and 2S4S Revised Statutes as amende*! 
In Chapter 4:tS4 Acts 1898, do uot provide for such fde. 
I therefore think the change of $2.ini per day for at- 
tendance upon Courts of Justice of Peace or County 
.1 ui!^i-s improper. 

Yoprs very truly, 

W. II. ELL1H. 

LICENSE TAX. 

Tallahassee. Fla.. Oct. 10th, 1004, 
Dear Kir — Your letter of the 7tli has been received. 
I understand your position with regard to the license 
tax upon physicians to he; that because you and your 
father are iu co-partnership in the practice of medicine 
and surgery, that the firm only is taxable and not the 
individual members thereof. The conclusion to which 
your contention leads is as follows: if thurc wen 1 five 
physicians const! tnting one firm or partnership, the 
p r<>;. nil ion of taxes horn hy the members of that co- 
partnership would lie only one fifth of the tax imposed 
upon physicians practicing singularly. The statute was 
designed to preveni that inequality in the manner of iin- 
posing occupational taxes upon physicians, lawyers and 
others, ^o section 5, chapter 5106 acta of 1903, pro- 
vides that the following enumerated ittrfiridual license 

taxes shall lie paid to tilt" State hy the persons engaging 

in. making or transacting the several occupations or pro- 
fession named, ro-wit : Lawyers $10.00. l>entists $10.00, 
Physicians $HM)o. The ease of the merchant cited in 
your letter is not parallel, beeansc the theory upon 
which hues against merchants rest, is that they shall 
pay in proportion to the aiuouut of capital stock em- 
ployed in their business. Section 17 of the Act, provides 
that merchants, storekeepers and druggists with a capi- 
tal stock of less than One thousand dollars, slttill pay to 
the Slate a license tax of three dollars, and for every 
additional one thousand dollars or fraction of a thous- 
and shall pav a license tax of three dollars per thousand 
up to ten thousand dollars. In excess of leu thousand 
dollar*, two dollars, on each additional thousand, in 
■each county and for each place of business. 
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So I am <if the opinion, thai each physician practicing 
Ma profession in this state i;:. required to paj a BtaDe 

tax of ten dollars, whether he is iu co-partnership with 
any one or is practicing alone. 

Yours truly, 
^ \V. 11. ELLIS. 

i o.Ml'ICNSATlUX CO03JTY BUPT. l'l'K. I NSTK CC- 

TION. 

Tallahassee, Kin., November i*th, 11>«4. 
Dear Sir — Your letter of tin* 3rd has been received. 
I have considerable hesitancy in answering the ques- 
tions yon propound, for the reason, thai as tin- law does 

not constitute the Attorney General The legal adviser of 
(he County Hoards of Public Instruction, ids advise even 
though asked by the County Superintendent may l»e re- 
garded as gratuitous l>y the Hoard. 

My opinion therefore may he of very little value to 
you, 

Article A' 1 1 1 Sec <; ( >f (he Constitution provides for 

the election of Counly Superintendents of Public In- 
struction, and that their powers, duties and compensa- 
tion shall he prescribed by law. 

Seel ion *_':!<; Revised Statutes, provides that cacti 
County Hoard of I'uhlie Instruction is constituted a body 
corporate. The duties and powers of the Hoards ate pre- 
sented by Section -1-. the eleventh paragraph of which 
provides, that they shall fix the compensation for the 
services of the County Saperluteodent of i'uhlie lust ruc- 
tion. See. 2'-\\) provides, that the County Superintendent 
of Public Instruction shall lie secretary of tin- board. 
Section -W and amendments thereto prescribe the duties 
nf the County Superintendent. 

The purpose of the law seems to he to place the schisd 
interests of the county largely in the hands of a cor- 
poration to Ik» known as ••The Hoard of Public Instruc- 
tion ltd- the County of ' — — State of Florida." 

In this body is vested the discretion of fixing the com- 
pensation of the County Superintendent. I think this 
discretion should nut lie abased and I am or the opinion 
that it may lie controlrd by the courts vtn the end that 
its discretion may not be n bused. 

Jn fixing the compensation of the Superintendent the 
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Board should have <h\p regard for Ihe character and" 
volume of Ihe Superintendent's duties, as those duties 
arp prescribed by law and entailed unon him hy the 
Hoard as ils secretary. They may iti their discretion al- 
low :t salary to the Supcrintondont as clerk. Separate 
fr.un his compensation for other services, having a due 
regard always to Hip total of his sa^iry aw measured by 
the character and volume of his duties, 

Yonrs truly. 
w. n. eixis. 

Fismxc, WITH SETS. 

Tallahassee, Pfa., November 10th, 1904. 

T>p;ii* Sir — Your letter of recent date addressed to IT. 
T. Ellis, and asking for some Information foneernlng the 
law regolating the fishing- with ncls in Biscay ne bay has 
lwrn received. I refer you to C ha [iter 4537 Laws of 1807 
and Chapter 40S7 Taws of 1SW). 

It is not within my the grope of duly 
to advise comity officials upon matters pertaining to 
their office, and 1 .would suggest that you obtain ihe ad- 
vise of the county solicitor. " 

Soars trnlv. 
W. TT. ELLIS. 

COFSTY 1 !n.\H OS PUBLIC IXfiTRrCTIOX. 

Tallahassee. Fla.. November 2G. 1004. 
Prpar Sir — County Bonr^s of Public Instruction arc 
elect p|l at the general election in November every two 
years and thp term of odice of each member thereof be- 
gins on the first Tuesday alter the first Monday in Janu- 
ary after Hie election. It is impossible for the mem- 
bers of the new hoard, constituting one Board of Public 
Instruction to meet with the members of the old board, 
constituting another Board of Public Instruction, for 
there can not be more than one County Board of Public 
Instruction in each county at the same time. The term 
of office of the old board ends with the first Monday in 
January, the term of the new hoard begins with the first 
Tuesday after the first Monday in January. It is there- 
fore perfectly clear that two county Boards of Public 
Instruction can not exist at the same time. If they can 
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■not exist at the same time, then one hoard can not 
meet with the other us a hoard. 

Yours tml v, 
Dfev&T. w. H. El.us. 

COSTS. NOT CHABttEABLE IN CERTAIN CASES. 

Taltakauee, ria., November 2i», 1904. 

Dear Sir — The Constitution provides, Section 9 Arti- 
cle Hi. a* follows: "In all criminal rase* prosecuted in 
the name of the State, where the defendant to insolvent 
or discharged, the State shall pay the legal costs and 
expenses, including the feea of officers, under such regu- 
Intioiis as shall lie prescribed hy law." 

Chapter 4:J:i:{ as amended in 1897, 1.S5H1 ami limit, and 
Section ~KVA Revised Statutes, Chapter 44111 Laws of 
L89S and Chapter B131 and ni:ti» of the Acts of 1909 and 
oilier enact meats constitute the regulations prescribed 
li\ law for (lie payment of costs hy comities in niminat 
rases. The Exhibition of articles of the |>ea<e against 
a jxtsoii is not a criminal prosecution, thai is to say. 
it is not the prosecution of a criminal case. It is a 
criminal proceeding, hut it can not be said to he the 
prosecution for a crime commit tod. 

The matter of issuing the- warrant is within the dis- 
cretion of the Justice of I 1m* Peace, if the party fails to 
deposit sufficient money to cover the COSTS of the pro- 
ceeding. I am dun hi fill if the Justice of the Peace has 
the authority to commit a man against whom the. Peace 
lias been sworn for his failure to pay eosts and in view 
of the fait that this proceeding is not a criminal case 
or prosecution within the meaning of the Constitutional 
clause a hove referred to and legislative enactments upon 
the subject, I am inclined to the opinion that Costa accru- 
ing ui such proceedings are not .properly, cliaiigeahle 
against the county, ; : i ,- 

.._..- >;.:- Yours truly. 

Die. E. T, W. II. ELLIS. 
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I JiAKMACISTS BBGISTEBEt) WITHOUT EXAMI- 
NATION'. 

Tallahassee. Kin., November 28. l n 04. 

|t<n,r s^ir — Your 1<*1 1 it of Hip 25th has been received. 

Section .".It id the Revised Statutes requires the State 
Hoard of Pharmacy at stated times to Ive fixed liy them, 
t" examine by written or oral interrogatories every ner- 
wwi who shall desire to conduct the business of selling 
-\i retail, compounding or dispensing drag*, medicinps 
or chemicals fur medical asp, or compounding or dis- 
t 'easing physicians* prescriptions a ail if a majority of 
Hie hoard shall he satisfied, from sneli examination I take 
it, that said person it* competent and fully qualified to 
conduct saul business above mentioned, they aw required 
to eater the name of such pharmacist in ;i book provided 
for in the following seetion : All graduates of colleges 

of pharmacy that require a practical experience in phar- 
macy of not less thqn four years before granting ;i di- 
ploma shall he eutitled to have their dames registered bv 
paid hoard without examination. Physicians who are 
authorized to practice medicine or snrgerv under the 
laws of this State may register as a pharntactet or drug- 
gist without examination. 

All persons who were engaged in business in the St:t1e 
of Florida as owners or principals of stores or phar- 
macies, in any village, town or city of more than 200 in- 
habitants, for Belling at retail, eomnoundint; or dis- 
iwnsing physicians prescriptions on July .lath 1889, are- 
entitled to register without examination. 

It won Id seem from the foregoing that no one is. en- 
titled to register as n pharmacist in this State upon the 
presentation of a certificate from the board of pharmacy 
of another State. 

The law requires an examination to be made in each 
case unless the party comes within the exceptions men- 
tioned. Yours truly, 
Die. E. T. W. H. ELLIS. 

SPECIAL SCHOOL DISTRICT. 

Tallahassee, Fla.. Dec. 16, linn. 
Hear Sir — Your letter of December 13th has been re- 
ceived. 
You ask if you "can bond the school district and 



more than three mills to pay off said bonds or will we 
be compelled to bond the town for building the house," 
The hitler purl of vonr question I will not assume to 
answer, that is a matter which must be determined by 
your town counsel, upon the advice of your city aMornev. 
Chapter 407.S Laws of 1899 provides, for the division of 
the counties into school districts and for the election of 
school trustees and to pre* rihe their duties and powers, 
and for levying, collecting and disbursing district school 
taxes. The Constitution, Section 10 of Article 12 pre- 
scribes a maximum tax of *{ mills, which may Ik* levied 
upon the taxable projierty in the district for the use of 
public free schools in the district, upon the conditions 
prescribed in the Section above referred to. 

Yours verv trnlv. 
Pie. E. T, W.'ll. ELLIS. 

DIVING FOR SPONGE. 

Tallahassee, Fin.. December Kith. 1904. 
Dear Sir — Your letter of the Uth asking if there is 
any "law forbiding sponging on the coast of Florida with 
diving apparatus** has been received. Section 2773 of the 
lie vised Statutes provides that, "Whoever ga titers or 
catches sponge in and upon any of the grounds known 
as sponging grounds, along the coast of Florida from 
Pensacola to Gape Florida, by diving either with or with- 
out a diving suit or armour, shall be punished liy tine 
not exceeding two thousand dollars, and by continent ion 
of nil diving suits or armour, boats and vessels used in 
such unlawful gathering of sponge, and in default of 
p:n mem of said fine, the offender shall be imprisoned 
not exceeding one year." Yon will see therefore that your 
question is answered in the affirmative. 

Yours verv truly, 
Die. E. T. W.*H. ELLIS. 

LICENSE TAX, INTOXICATING LIQUORS. 

Dear Sir: Tallahassee, Fin.. Dec. 16th, 1904 

Your letter of December 5th enclosing one from Mur- 
ray, Murray and Peak, dated November 25th has been, 
received. "* s . "*• - 

The Act of 1903, Section 8, Chapter 5106, provides that 
'dealers in spirit ions, vinous 'or malt liquors shall pay 
m license tax ot seven hundred and fifty dollars in each 
county for each place of business. I think that this 
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Statute contemplates that the liquors named are of tlie 
class known as intoxicating liquors. \'u such tax would 
Ih* required for the stale of liquors which are nou -intoxi- 
cating. The letter referred to, staffs that i lie Malt 
Tonic Extract "will be incapable of producing drunken- 
ness no matter ia what quantities it may bi' consumed." 
If it will !"■ incapable of producing intoxication it could 
not in classed with intoxicating liquors and consequent' 
lv the i;iv referred u> would not be required for I lie sale 
of Etorli liquor. 

As to whether less than twi> per cent of alchobol 
renders the beverage non-intoxicating I am unable to 
■ay. 1 am not aware of :iiiv rule id law in this State 
which would control in deciding the question. Whether 
the liquor is an .intoxicating liquor is a question of fact 
and when ii is sold without paying the license required 
ay the st;. ni 1 1'. the Heller must take liis chances. 

Your friend. 
Die. E. T. W. II. ELLIS. 

■ 

S 1. r K K M B < '< > r HT it B 1 'O BTK, 

I"ndrr Section 22, <»f Article I\', of the Constitution 
of the State of Florida, the Attorney General is made 
Supreme Court Reporter. 

Volume forty-four (44i which comprises the decisions 
of the Supreme Court for the year 1982, has been com- 
pleted and delivered. Copy for volume forty -live (45), 
which comprises the. decisions of the Supreme Court for 
tin- .1 an inn v term J9D3. has been in the hands of the 
contractor since. April 1!MM. The copv for volume forty- 
six (4(>). which comprises tin*- 'decisions of' the Supreme 
Court for the Jmieterui 1903. has been in the band of the 
contractor since November 11)04. The above mentioned 
copy was delivered, to the contractors promptly upon 
receipt of it in this office. The cojiy-for volumes forty- 
-soveu (47 1, and forfy -eight ('481. coniprisiDg the' de- 
eisi<HiH ofthe Supreme CmtrVfrn' the year lfttM,-irf itt'this 
oflice ready for delivery to the contractor, but I have 
been unable to induce him to accept it before the com- 
pletion of volume forty-six (46). 

Respectfully submitted. 

* W. H. ExXIS. 
Attorney General. 



